Tumyp 10. BOYAPOB

EBporneiickuii YHUBepcuTeT B CaHKT-IleTep6ypre, Poccus

AnxBoKaTcKas nmpodpeccus
KaK COO6IIeCTBO MPAaKTHUKH

B cTaTbe IpeACTaBIeHbI Pe3yIBTaThl UCCIeLOBaHUS IIPOGECCHOHATBHOTO
coobIecTBa POCCUHCKUX aBOKATOB. Ha CETONHSIITHUY IeHb a/[BOKATHI,
eCJIV CPaBHUBATh C APYTUMHU TPYIIIIaMU I0DHUCTOB B Poccry, 6irxe BCero
TIOROULIY K KJIaCCUYeCKOMY IOHSITHIO IPOPeCcCHu: Y HUX eCTh CBOM 3TH-
YeCKUH KOJeKC, JUCIIUIUITMHAPHBIHN CYI, KBaTU$UKAI[MOHHbIE SK3aMeHBbI,
PUTYAIBI HOCBSLIEHUS, & TAKXKe CBOE KOPIIOPAaTUBHOE TeI0 — Ipodeccro-
HaJIbHAs acconuanusa. OLHAKO HejlaeT JIM HaJudue BCeX 3TUX IeMEHTOB
a/BOKATOB eJMHBIM IIPOdeCcCHOHaNBHBIM CO061IeCTBOM? B cTaThe Ipej-
TIPUHSTA TIONBITKA B3MISHYTH Ha afBOKATCKYIO IIPOPECCHI0 C TOUKH 3pe-
HUS IIPAaKTHK, KOTOPBIe OCYIIEeCTBISIOT ee IIPeJiICTaBUTENH, 8 He BHEITHUX
aTpu6byTOB. B commonoruu mpodeccuil Ta CMeHa yIiia 3peHUs CBsI3aHa
C KOHIIEIIIMeH «COO6LIeCTBA IPAKTUKM». B 3TOM IePCIIEKTHBE aBOKATOB
COOGIIIECTBOM [ie/IaeT He YWIEHCTBO B OZHOM acCOIIMAIIUMY, a pasjeiseMble
WHTepeCH!, 06LIUH TPAaKTUUECKUH OIIBIT U HerJIaCHbIe IIPaBUIa BeleHUS
Ieina. Kio4eBbIM HaBBIKOM, KOHCTUTYUPYIOLUM afBOKaTCKYy0 IIpodec-
CHUI0, SIBJISIETCSI YCTHOE BBICTYIUIEHUE B cyZAe. C OZHOM CTOPOHBI, 3TOT Ha-
BBIK IIPOBOAUT I'PAaHUIY MEXY IpodeccroHaNIoM U obbiBaTeneM. C pac-
IPOCTpaHEeHHEM IIa6IOHOB COCTABIEHHE IOPUANYECKUX JOKYMEHTOB
(To xpaliHel Mepe, TUIIOBHIX) ITepeCTaeT GbITh IPEPOraTUBOM IOPHCTOB.
C IPYTO¥ CTOPOHBI, 3TOT HaBBIK OTIMYAET aJBOKATOB OT JPYTUX IOPUCTOB,
IIPEeUMYIIEeCTBEHHO PAbOTAOIIUX C JOKYMeHTAaMU — HaIllpHMeD, CIef0Ba-
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Tumyp 0. BoyapoB

TeJIsl WY IITATHOTO FOPUCKOHCYJ/IBTA B OpraHu3anuy. OZHAKO B CPABHEHUU
C IPYTUMU CYAE6HBIMHU TIPEJCTABUTENSIMU OTIUYUA 6YAYT YXKe He TaK 3a-
MeTHBI. IIpaKTUKY pab0ThI [IPU BEJIEHUH [Iefa B CYZe 6yyT B OCHOBE CBOEH
CXOXUMHM. JIJis OGBITHOTO YeJIOBEKA IPAHHUIA MEXKIY aBOKATAMHU U COTPY/I-
HUKAaMU IOPUANIECKUX GUPM PasMBbITa, HO I GOPMUPOBAHUS ITpodec-
CHOHAIBHOM UIEHTUYHOCTH aBOKATOB JleMapKalluOHHbIE TUHUU KPaliHe
BaXKHBL. B CTaThe pacCMaTPUBAIOTCS CUMBOIUYECKHE TPAHUILIBI, KOTOPbIE
BBICTPaUBAIOT COBPEMEHHbIE af[BOKATHI /I OTTPAHUYEHUS Ce6sI OT Tpei-
CTaBUTEJIEH IPYTUX TPYIII OPULUIECKOM TPOdHeCcCHu.

Kntouesvie cosa: COIIONOTUS IOPUANIECKOM Tpodecci, COO6IIeCTBO pak-
TUKH, TPOoPeCCUOHANBHAS UIEHTUYHOCTD, SKCIIEPTHOE 3HAHKE, CUMBOJIH-
YeCKUe TPaHUIIbI

Timur Bocharov, European University at St. Petersburg
Advocates’ profession as a community of practice

The article presents the study of the professional community of Russian
advocates. Nowadays, advocates came closest to the classical notion of the
profession compared to other groups of lawyers in Russia. They have their
own code of ethics, disciplinary court, qualification exams, initiation rituals,
as well as its corporate body — a professional association. But do all these
elements create a single professional community of advocates? The article
attempts to look at the advocates’ profession in terms of practices not the
trappings. In sociology of professions, this change of paradigm is associated
with the concept of «community of practice». From this point of view, the
advocates’ community is formed by shared interests, practical experience
and unspoken rules of conducting cases. The key skill constituting the
advocates’ profession is an oral statement to the court. On the one hand,
this skill draws the line between a professional and a lay person. Drafting of
legal documents (at least, typical) ceases to be the lawyers’ prerogative since
now everyone can find a plenty of templates online. On the other hand,
this skill distinguishes advocates from other lawyers, who work mainly
with documents — for example, from investigators or in-house lawyers.
However, the differences between advocates and other legal representatives
will be not so noticeable. Basically, their work practices in courts are
very similar. Ordinary citizens often do not see any differences between
advocates and unlicensed litigators. Nevertheless, demarcation lines are
extremely important as a mean of the professional identity construction.
The article focuses on the symbolic boundaries by which modern advocates
differentiate themselves from other groups of legal profession.

Keywords: Sociology of legal profession, community of practice, professional
identity, expert knowledge, symbolic borders

Ceffyac OH YyBCTBOBAJI: IIPOM30IIIIO HEUTO 6OJIbIIIEE, YeM IIOCTYILIEH e Ha PaboTy

B a/{BOKATCKYI0 KOHTOPY; OH TOYHO BCTYIIAJ B 6PATCTBO 110 KPOBH, COI03 ITPOKIISTHIX
a/iBOKaTOB. KPeIoCcThIo MX CTall 32aK0H U ITpoIieccyanbHbIH KOAEKC, OPYXKHUEM UX 6bLT
YTOJIOBHBIN KOZIEKC 1 OPAaTOPCKOE HUCKYCCTBO.

Sudpo HatidepmaH, «Adsokam J[bagona»

SOCIOLOGY
OF POWER
VoL.28
Ne 3 (2016)



82

AnBOKaTCKas rlpod)eccpm KakK COO6IJ.(ECTBO IIPAaKTHKH

BBeneHHe

puAmdecKas mpodeccHs XOPOIIo M3ydeHa B pAMKaX COITHOJIOTHH,

elf MOXeT COCTaBHUTH KOHKYPEHITHIO Pa3Be YTO Ipodeccus Menu-
Ka. Takoe IPUCTAIbHOEe BHUMAaHMe CBSI3aHO C TeM, UTO 3THU JBe chepsl
JIesTelbHOCTU — mpodeccuu par excellence, T.e. ¢ TOTHBIM Ha6OpOM
aTpU6YTOB, KOTOPhIE IPUHSATO CBSI3BIBATH C IIOHATHEM «IIPOGECCHI»: TH-
LIeH3U s Ha IIPaBO 3aHHUMAThCS CBOEH eI TeIFHOCTHIO, ACCOIIHAIIVS, STH-
JeCcKre HOPMBI, y4e6GHBIe IIPOrpaMMbI, KBaTUQHKAI[OHHbIE 9K3aMEeHBI.
Bce 3TH aTpU6GyTHI UMEIOTCS ¥ Y POCCUMCKUX aIBOKATOB, HO MOXXHO JIN
TOBOPHTH 0 HUX KaK 0 IPopeCcCHOHAIBHOM CO061IecTBe? B MICTOPHH IIPO-
deccuii He TaK pegKU Cayda, KOIZa Ta WIKM HHAS JeATeIbHOCTh HMeeT
BCe BHeIITHMe IIPU3HaKH podeccry, HO HeT TOT0 BHYTPEHHEro AyXa,
KOTOPBIH 65 06'be T HSLI IIPeICTaBUTENIEH 3TOT0 BUJA 3aHSITOCTH B OTHO
Lesoe.

HampuMep, B IT0J06HOM ITOJIOXXeHHUHM HaXOAWJIAaCh MH)XeHepHas IIpo-
deccus B XIX U MEPBOH IIOJOBUHE XX BB. B l'epmanuu [Gispen, 2002]
U B CIIIA [Perrucci, Gerstl, 1969]. TH)xeHepsI B 3THUX CTPaHAaX y)Ke BbIpa-
60Tany Bce 3TeMeHTHI, XapaKTepHble A IpodecCrH, HO CaMOOIIyIIe-
HY S KaK eJHOTr0 COO6IIeCTBa ellle He BO3HUKJIO. B IEPBYI0 ouepesb TOMY
IIPEeNSITCTBOBAJIO Pe3Koe pasfie/leHHe Ha MH)XKeHePoB, 3aHUMAaBUINXCS
HAYKOM, ¥ MH)XeHEePOB-IIPAKTHKOB, 33/IeAICTBOBAHHBIX B IIPOMBIIIIEH-
HOCTH. JTO 6BIIU JBa Pa3HbIX MUpa IIPAaKTHYeCKOH AesTeJIbHOCTH, KO-
Topbie OPMUPOBATHU pa3Hble MpodecCHOHATBHbBIE CO0b1ecTBa. ECTh 11
noflobHoe pa3MexkeBaHMe B afiBOKATCKOM cpefie — HaIpuMep, MeXIy
aJJBOKaTaMHU I10 YTOJIOBHBIM JieJIaM U aIBOKaTaMU, ODUEHTHPOBAaHHBIMU
Ha IIpefiocTaBlIeHHe yCIyT 6u3Hecy? 110 YMOTYaHUIO KaXXKIBIN aJBOKAT
(He3aBUCHMO OT CHEITMAIN3AI[UH) COCTOUT B aABOKATCKOM I1ajaTe, Cylile-
CTBYIOT eJWHbIe PUTYaJIbl BXOXK/JEHUS B IIPOdECCHIO, HO OLYIIAIOT TU
cebs ee MpeICTABUTETHN YACThIO eAMHOM KOpIopanuu? B craTbe paccMa-
TPUBAIOTCS 3TH BOIIPOCHI Ha OCHOBE COIIMOJIOTHYeCKOT0 UCC/IeOBaHUS
POCCUICKUX afBOKATOB, KOTOPOEe IIPOBOAUIIOCH B IIEPHOS, € 2013 110 2016 T.

ConrosIorus HpO(l)eCCI/IOHaJIBHBIX COOGIJ.IeCTB

BOIIpOC 0 TOM, YTO UMEHHO COeJUHSET TPYIIIIBI JIOJeH B eZUHOEe 1ie-
70e, B Haubomee pyHAaAaMEHTATIHHOM BHJE 6GBLI IIOCTABJIEH CBHIIIE CTa
JIeT Ha3aJ HeMeIKHUM coIuojaorom ®depauHanioM TeHHUCOM B KHU-
re o ABYX ¢popMax COLIMATBHBIX CBSI3€H — «COOG6IIEeCTBe/O6IIHOCTHI»
(Gemeinschaft) u «o6mectBe» (Gesellschaft) [Tennuc, 2002]. B rcToke
9TUX UAEH JIeXKaIU HapacTalolas C KOHIa XIX B. ypbaHU3aLys U paspy-
1IeH1e CeThCKOTO YKIA[a KU3HU, a C HUM U TeCHBIX MEXIUIHOCTHBIX
OTHOIIeHUH. C TOUYKH 3peHus TeHHICa, co00u,ecnen OTIINYaeT OpraHmuyde-
CKas CBSA3b U 6IHU30CTH MEXIY JIObMHU, TOT[a KaK 00uecmesa SBISIOTCS
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MeXaHWYeCKMMHU arperaTaMy WHIUBUIOB, Ie TOCIOACTBYIOT paIyio-
HaJIbHBIE OTHOLIEHHUS. 3[leCh Hal0 IIOAYEePKHYTh, YTO PeYb H/IeT UMEeHHO
0 IBYX TUIIaX Ka4eCTBEHHOH CBS3H, a He 0 JeJIeHUU TPYIIII IT0 IPHUHITUITY
Macitaba Uiy TeppuTopuH’. I103ToMY, X0Ts TpodeccroHaIbHbIe TPYII-
IIBI He UMEIOT JIOKAIIMK U UX PAaHULIBI 6hIBAIOT Pa3MBITBIMU, B COLIMIO-
JIOTUH IPHMEHHUTEIBHO K HUM 3aKPeIlNIOCh IIOHSITHE «COOBIIeCTBON.

Hau6oee MHUPOKO KOHIENT «IIPo¢deCCHOHATBHOE COObIIeCTBO» Ha-
YaJjI MCII0Ib30BAaThCS C CEPEIUHBI XX B. B CTPYKTYPHOM QYHKITHOHATIH3-
Me, The II0f, coO6IIeCTBOM MMeNach B BUAY HOACTPYKTYPa «60IBIIOro»
06I1IeCcTBa, BHITIOMHSAIOWAS OIIpeiefleHHble GYHKIIUH IT0 OTHOIIEHUIO
K HeMy. B Tako¥ mepcreKTuBe IpodecCHOHATFHOE COOOIIECTBO JODKHO
o61aaTh oIpefieJleHHBIM Ha60poM IIPU3HAKOB, KOTOPBIE ITI03BOJISIOT €T0
ouepTuTh. Hammpumep, Yunbsam 'y BbIAENS ey olIrie Heo6X0[UMbIe
aTpUOYTHI: 1) TpeICTABUTEIH IPOPECCHOHATHFHOTO COO6IIEeCTBA JODKHBI
6BITH CBSI3aHBI YYBCTBOM HAEHTHUYHOCTH; 2) TpebbIBaHUE B COOOIIECTBE
JOJDXHO 6BITH ITPO/IOJKHUTENBHBIM, II0C/Ie BXOXKAEHUS TUIIb HEKOTOPbIe
4IeHBI (U B PeIKUX CIy4dasx) MIOKUAAOT ero; 3) WIeHbI Co0bIIecTBa pas-
IesIOT eINHYIO CUCTEMY LIeHHOCTeH; 4) HATMYeCTBYIOT COIJIaCOBaHHbBIe
ompezereHUs pPoiel YWIEHOB U He YWIEHOB COO6IIECTBa; 5) CyLIECTBYET
nipodeccHOHATBHBIN TIEKCUKOH, KOTOPBIH JTHIITh YaCTHYHO ITOHNMAEeTCS
BHEITHMMH Ha6II0aTeIsIMHI; 6) COOBIIECTBO 06/1a1aeT BJIACThIO HaJl CBO-
MMM WIeHAMU; 7) UMeIOTCS, IIYCTh He reorpadryeckue, HO COIIMaIbHbIe
TPaHUIIBI CO06IIEeCTBA; 8) 0T60P 6YAYIIUX YIEHOB U UX TPOdECCUOHATb-
Has COIIMaTN3aIlis PeaN3yI0TCSI CAaMUM CcoobIIecTBoM [Goode, 1957,
P- 194]. B KayecTBe OCHOBHBIX PYHKIUI MTpodeccHoHaTIBHOTO CoobIIe-
CTBa Ha3bIBAIOTCS COLIMAIBHBIN KOHTPOIb (3THYECKHe HOPMBI U IUCITH-
IUTMHApHAs MPAaKTHUKA) U colfuanu3anus (9K3aMeHbI U 06yJeHIe) 1ie-
HOB; B3aMeH ITpodeCcCHOHAIBHOE COODIIeCTBO MOTYYaeT 06IeCTBEHHOE
IIpU3HAHUE.

B GYHKIIMOHAIKUCTCKOM OIIMCAHUHU IIPOdeCcCHOHAIBHOe COO6LIECTBO
IIOYTH HEOTIMYHMO OT ITpodecCHoHaIBHOM accoripanyy. Eciyu MbI o6pa-

1  Haiu coBpeMeHHBIA PYCCKUU SI3bIK CIYIKUT 37I€CH IUIOX VIO CIYXK6Y, ITOCKOIBKY
CeMaHTHUKa IIOHSTHS «06IIeCTBO» OTChIIAET K HAI[MOHAIBHBIM obuiecTBaM. Ho,
HaIlpUMep, B aHITIMICKOM sI3bIKe TepMuH TeHHuca «Gesellschaft» wacto mepeBo-
IST KaK «accoITaIiusi» (association) Miau «rpakaaHckoe obiiecTBo» (civil society),
YTO MO3BOJISIET JIYYIIIE YIOBUTH CYTh apryMeHTa. OTHOCUTENBHO Majiasi TPyIIa,
YJIEHBI KOTOPOM 3HAKOMBI IPYT C APYTOM JIMIHO, BIIOJIHE MOXET 6bITh 06be[UHEHA
TI0 THITY «06l4ecmeo» — HAIIPUMep, KallUTAIUCTHYecKast pabpuka. IIpy 3ToM IIpo-
CTPAHCTBEHHO [IPOTSKEHHBIE IPYIIIIbI CIIOCOGHBI 06/1aaTh OPraHUYeCKUM eIH-
CTBOM, ITO3BOJISIIOIIIMIM OTHECTH UX K «c000uecmgy». CKakeM, PeTUTHO3HOe COob1Ie-
CTBO YaCTO ITPOCTUPAETCS JAIEKO 32 PAMKH HAI[MOHATbHBIX TPAHUIL, HO €70 WIEHBI
MOTYT CYUTATH Ce6s1 B KAKOU-TO CTEIIEHU OfHOM CEMBEM, CBUIETEECTBOM YET0
SIBIISIETCS 06pallleHYe HE3HAKOMBIX BEPYIOLIVX IPYT K APYTY «6PaT» FIU «CECTpPan.
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THMCS K CTaThe KJIaCCHUKa 3TOT0 HalpaBieHus Po6epTa MepToHa «DyHK-
UMY IpodeCcCUOHATBFHOM aCCOI[UAIIUI», TO JUIIb YKPEIIMMCS B JTaHHOM
MHeHUU [Merton, 1958]. C ero TOYKY 3peHUSs, IOATUHHbIE COITHaTbHbIe
Y MOpaJIbHbIE CBSI3U MEX/LY IIPeJCTaBUTEISIMHU OLHOM IIPOdeCCHH HEBO3-
MOXHBI, €CJIU BCe 6Y/IYT PyKOBOJCTBOBATHCS IIPUHITUIIOM «KaXIbIH cCaM
3a cebsi». DTO IPUBEZET, 10 06Pa3HOMY BRIpAXKEHHIO MepTOHa, K TOMY,
YTO «06IIeCTBEHHOE HeTOBOIBCTBO CXBATUT ITOCIefHEro». (MepTOH 3/1eCh
OGBITPHIBAET AaHIMIHMHICKYIO IPUCKA3Ky «Ka)KABI¥ cam 3a cebsi, U ITyCTh
IObSIBOJI CXBATUT ITOCIEAHET0n.) COMUAAPHOCTS MEXY IIPeACTaBUTEIIMU
mpodecCcHU BO3MOXKHA TOMBKO IIPYU HATMIHH aCCOITHAIINH, KOTOpas obec-
TIeYUBaeT, IoJYac MIPUHYAUTENBHO, TIPUBEPKEHHOCTH HeanaM mpodec-
cuu. Iobas npodeccroHaIbHAS aCCOIUAINS, YTOOBI MMETH IIPaBO TOBO-
PUTH OT UMEHHU BCe ITpodeCcCcuu, JOKHA 3aTI0TYYUTh B CBOU PAABI BCEX
TIOTEHITUATBHbIX YWIEHOB, KOTOPBIE YIOBIETBOPSIOT KPUTEPUSIM IIPUHS-
TH B Hee. JlaIeKo He KaXX/JOM acCOITUAIIMHU 9TO YaeTCs, HO OHa, 10 Kpawi-
Hel Mepe, IO/DKHA CTPEMUTHCS K ITOTHOM KOMIUIEKTHOCTH (completeness).
TIof TEpPMUHOM «KOMILIEKTHOCTb» MEepPTOH MMeeT B BHUy COOTHOILIEHHE
aKTyaJbHBIX U MIOTEHIIUATBHBIX YIEHOB aCCOITHAH. IMEHHO 3TOT II0-
KasaTeJIb OIlpe/ie/isieT aBTOPUTET aCCOLMAIIMH B TOM WJIN MHOM cdepe mes-
TeIbHOCTH. Hampumep, B ceperHe XX B. aCCOIUAIMS AMEPUKAHCKUX
MeJicecTep IIPEBOCXOAMIA B a6COMIOTHBIX YHUCIaX aCCOIUAIUIO Bpaver,
HO KOMIIJIEKTHOCTH ITI0C/IeJHet 6b11a BbILIe (65% IIPOTUB 41% MeficecTep),
YTO 06YCIaBIUBAIO €€ 60BN MTPEeCTHX U 60JIBIIYIO BIACTh II0 OTHOIIIe-
HUIO K CBOMM WieHaM [Merton, 1968, p. 369).

Eciu 06paTUTHCA K aJBOKATCKOM mpodeccuu B POCCHM, TO BCSI UCTO-
pUs ee Pa3BUTHUSA XapaKTepu3yeTcs 60pb60I 3a JOCTIDKEHVE ITOTHOM
KOMILIEKTHOCTH ITPO¢deCCUOHATBHOM acCOITUAIIU. ATBOKATHI OY€Hb IIPO-
JODKUTEIbHOE BpeMs He MMeIY eIHHOM KOPIIOPAaTUBHOM OpraHu3aIliu.
XOTS B JOPEBOIIOIMOHHOE U COBETCKOE BpeMsI CYIIIeCTBOBAIU COBETHI IIPU-
CSDKHBIX IIOBEPEHHBIX U KOJUIETHH a/IBOKATOB, OHU JI€MCTBOBATIU TOJIBKO
Ha PETMOHAIFHOM YPOBHE, HOCWIH 60s1biiie pOPpMaIbHBIN XapaKTep U Ha-
XOJWIVCH TI0Z, KOHTPOJIEM TOCYAapCTBa. TOIBKO C yUpeXJeHUeM aJIBO-
KaTCKUX IajaT (HaIlMOHATHHOM U PETMOHATBHBIX) B Hayase 2000-X TOJ0B
¥ ¢ 06s13aTeIbHBIM WIEHCTBOM B HUX KQ)XX/IOTO a/JBOKAaTa MO)XXHO TOBOPUTh
0 CO3[JaHUH TOTHOIIEHHOI ITpodeCcCHOHATBHOM acCOITUAIUi. OTHAKO I0JI-
HOM 1106e115I B 60pr6e 32 KOMIUIEKTHOCTD He ITPOU30IILIO, IIOTOMY 4YTO CY-
I[ECTBOBAIH U MIPOJODKAIOT CYLECTBOBATH I'PYIIIBI IOPUCTOB, IIOTEHITH-
aJIbHO CIIOCOGHBIE BOMTH B aBOKATYPY, HO He YKeJIAIOIIHe STOrO IejIaTh.

IIpodeccroHaTIbHbIE aCCOITHAIIH POCCHHCKHUX
a/IBOKaTOB

C MOMEHTa CBOEro BO3HUKHOBEHUS B X0fie Cyle6HoM pedopMbI 1864 T.

poccuiickas agBoKaTypa MMeja OpraHbl CaMOYIIPaBIeHUs] — COBETHI
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IIPUCSIKHBIX ITIOBEPEHHBIX, HO O II0JIHOM aBTOHOMUHU 3TUX 06be TUHEHH I
TOIZ]a peds He 11a. ITo $ppaHITy3cKOMY 06pa3Iy COBETHI ZOMKHBI GBLIN
6bITh IPUITHCAHBI K CYyAe6HBIM ITajIaTaM, T. €. K TOCYAapCTBEeHHBIM yupe-
XIeHUusM. Bosee Toro, B Tex ropojax, Irje 1o KakMM-THu60 NIpUIHHaAM
He GBUIM CO3aHbI COBETHI WU UX OTAEJIEHUS, TO BhIIIOIHsIeMble HMU
byHKITMHM 6pan Ha cebst OKPYXHOM CyZ. K KOHIIY XIX B. TAKMX OKPYTOB
651710 a6COTIOTHOE GOIBIIMHCTBO. IIPH 3TOM OTIMYHS B MHTEHCUBHOCTH
YKU3HH afiBOKATCKOT0 COObIecTBa B TeX HEMHOTHMX MeCTax, Ifie TaKoe
MOAYMHEHME OTCYTCTBOBAJIO, GbLIN PAa3UTENIbHBIMU: TAM H3JaBaIHCh
Pa3bsCHEHU 110 BOIIPOCAM 3THUKHU, OPTaHU30BBIBATIOCH HACTABHUYECTBO
IJISI MOJIOABIX afBOKATOB, IIPOBOAMIKNCH KOHPEPEHIINH, OTKPHIBAIHCH
6U16IHMOTEKH M KAaCcChl B3aMOIIOMOII Y, IIOABaIKCh B IOCYJapCTBeHHbIE
opraHbl IpoeKTsI pedpopM. Ho B OKpyTax, Ijie BMECTO COBETOB IEHICTBOBA-
JIYL CYJbI, TECHBIX KOPIIOPAaTHUBHBIX CBsI3eH He 6b110. Kak CBUIeTEeIECTBO-
BaJIX COBpEMEHHUKU, «KaXKIBIH 3aHUMaeTCs IIPaKTUKOM Ha CBOM CTpax
U PUCK; HUKaKHX 0611eCOCTOBHBIX HHTEpPEeCOB HeT» [BaCbKOBCKHI, 1893,
c. 341].

TocymapCcTBEeHHBIN KOHTPOJIb YAaCTO OKa3bIBajl HeraTHUBHOE BIUSHUE
Ha POCTKHU aJBOKATCKOI0 coobIiiecTBa. IIprMep MHCTUTYTA YaCTHHIX
TIOBEPEeHHBIX, BBEIECHHOT'O B 1874 I. B IONIOTHEHME K IIPUCSKHOM a/IBOKA-
TYPe, 5TO XOPOIIIO ITOKA3bIBAET. BaXKHBIM OTIMYKEM IIEPBBIX OT BTOPHIX
6BLJI0 OTCYTCTBHE Y YaCTHOM a/IBOKATYPHI CBOEH caMOperyJIupyeMo
OpraHH3aIuy — JOCTYII K IPaKTHUKe IPEAOCTABIISICSI CyAaMU, KOTO-
PpBIe 3a9aCTYIO TOAXOAVIN K 3TOMY GOPMaTbHO M He BHUKAH B CTEIIEHb
MIOJTOTOBKY KaHAUAATa. ECIIN IPUCSKHBIH IOBEPEHHBIH MOT TOPIUTHCS
CBOMM WJIEHCTBOM B KOPIIOPAIlUH, TO YaCTHBIN IIOBePEHHBIN YyBCTBO-
BaJ cebs B HEH YIIeMJIEHHBIM, XOTS IIPOIleCCyaabHbIe BO3MOXHOCTH
IOBYX 9THX TPYIII MaJo YeM OTIHYaINCh, a B KACCAIIHOHHOM IIpaKTHKe
CeHaTa K Hadanay XX B. IOAXOX K ABYM I'PyIIIaM ObLI IIOYTH OJUHAKOB
[Brarogerenesa, 2013]. Pa3iuuue B JeHCTBUTENBHOCTH 3aK/II0YAJIOCh
CKOpee B CTEIIEHU IIPECTHKA, YeM B pOPMaIbHO-IOPUINIECKHUX Orpa-
HUYeHHUSX. B 06L1eCTBeHHOM CO3HAaHUH HafleJleHHe IIaTeHTOM II0 BoJle
CyZa, a He IPHUHSTHE B KOPIIOPAIIHIO, IIOXO BIIMCHIBAJIOCH B IIPE/ICTAB-
JeHUs 0 CBOGOZHOI mpodeccru. Kak 3aMedaroT COBpeMeHHHUKH, «y HacC
Ja)ke 0 MATEHTOBAHHBIX aJBOKATaX YCIIEJO CIOXHUTHCSI 0COGeHHOe
y6exxieHre, UMEeHHO, YTO OHH, KaK Ka3eHHbIe WIN aKI[U3Hble (3TUMH
Ha3BaHHUSIMH YyCIIeJI OKPECTUTH UX HApPO[), He HaJIe)XHBI, 160 3aBUCAT
OT CyJa, a IOTOMY He CMeIOT IIPOTHBO/IeHICTBOBATh eMy» [OCTPOYXOB,
1875, c. 8]. [I03TOMY HEyAUBUTEIHHO, YTO CBOI ITPOdeCCUOHATBHBIH IIPO-
eKT JacTHBbIe II0BepeHHBbIe IIBITAJINCh Pealnu30BaTh B 60pbbe 3a co3za-
HYe CO6CTBEHHOH acCOIIMAIIVY, II0 MOJEIHU IIPUCSKHBIX IOBEPEHHBIX.
B OTAe/NbHBIX PETHMOHAX TaKHe acCOIlMalluy K Hadaly XX B. fla)ke 6bLIH
Co3ZaHbI — HATIpUMeD, B Ofecce B 1906 T. Ha 06111epOCCUIICKUH YPOBEHb
K CO3JJaHHIO aCCOLIMAIIU U U IIPUHSTHIO ee YCTaBa YaCTHbIe IOBepeHHbIe
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BBIIILIY TOJBKO B 1917 T. ocie @eBpaabCKOM PEBOTIOIUHU, HO C IPUXOJIOM
K BJIACTH 60JIBIIEBUKOB aJBOKATypa (KaK IIPUCSHKHAS, TaK U YacTHAs)
6bL1a yIpasgHeHa.

C IIepBBIX JIeT COBETCKOM BIACTH KOJUIETHMH IIPaBO3aCTYIIHUKOB (Tak
Ha BoJIHe 60pbh6bI ¢ 6YPIKYa3HbIM IIPOLIIBIM CTATIH UMEHOBATh aBOKa-
TOB) He 6BLIM aBTOHOMHBIMU YUpeXxAeHUsIMHU. I1o JlekpeTy o cyze N2
OHH 06pa30BhIBAIMCH B PAMKAaX COBETOB PabodMX, CONTATCKUX U Kpe-
CTBSIHCKUX JEIYTaTOB U Jajke MOTydaau GHUKCHPOBAHHOE JKaJOBaHHUE.
C1922 1. KoJUTeTH GOPMUPOBATIUCH YIKE IIPU T'Y6EPHCKUX OT/eNaX FOCTH-
LIMH, UX OpraHaMu 6b11H 061ee co6paHye U IIOCTOSTHHO JeHCTBY IO
npe3uguyM. ITocieTHUH OCYLIEeCTBISI KOHTPOIb HAJl UCIIOTHEHEM
YjeHaMHU KOJIJIETUH CBOMX 06s3aHHOCTeH, Hajlaral AUCHUILIMHApHbIe
B3BICKAHU S, PACIIOPSIKAJICS JeHeXHBIM GOHI0M, Ha3Ha4YaJI 6eCIIIaTHYI0
3amuTy. C 1960-X TOLOB aJBOKAThI B 00s13aTeIbHOM ITOPSIAKE TOMKHBI
6bLIH BXOZUTH B 06/IaCTHBIE U IIPHPaBHEHHbIE K HUM KOJIIETHH, KOTO-
Pble HAXOWIKCH 1107, KOHTPOJIeM MUHUCTEPCTBA I0OCTUIINH, CYLIECTBO-
BaJI CIIEITHAIBHBIHN 0T/ IT0 HAaJ[30PY 3a aJBOKaTypoil. TakuM o6pa3om,
B JOPEBOMIOLIMOHHBIM U COBETCKHI ITIepHObI aBTOHOMHUS aiBOKATCKOT0
coob61IecTBa HOCHJIA OTPAaHUYEHHBIH XapaKTep B CHIY 3aBUCHMOCTH
OT rOCyZapcTBa.

ITo3TOMY CO3JaHUe eIHMHON acCOIUAIlNY Ha IPUHIUIIE 0653aTeNb-
HOT'0 YJIEHCTBA CTAJI0 PacCCMaTPHUBAThCS B KadecTBe IIepBOOYEPETHOM
3324y IIOCTCOBETCKOM alBOKATypoi. OLHAKO 3TO OBIIO peaar30BaHO
JHIIG B 2002 I., KOIJa B KOX/JOM cy6bekTe deflepalliy 6bLIN CO3/aHbI
aJBOKaTCKUe MajnaThl, GOpMaIbHO He MOLYHHSIONIYECS rOCyAapCTBY.
Ha HaIlMoOHaJIBHOM YPOBHE HHTepecCHl aJBOKATOB CTaja IIPeJCTaBIsITh
®denepanbHas IMajgaTa afBOKaTOB. MUHHCTEPCTBO IOCTUIIUY COXPaHS-
eT oIIpe/ieJIeHHbIe II0THOMOYH S B OTHOIIIEHUH aJBOKATyPhI: HAIIPUMep,
BBIAET YIOCTOBEPEHUS rOCYLAPCTBEHHOI0 06pasiia, MOXXeT BHOCUTD
IIpeJCTaBlIeHUs B alIaTy, €CIM HalJeT B AeMCTBUAX aBOKaTa AUCIIH-
IUIMHApHOe HapylleHue. OfHAKO TaKKe BOIIPOCHI, KaK IIPHeM B aiBOKa-
TYPY ¥ HCKJII0UeHMe 13 Hee, HaKa3aHUe 3a HapylleHYe IpodeCcCHOHATb-
HOM 3THKHU U TOOLPeHYe 3a J06pOCOBECTHYIO paboTy, cC60phI Ha 061IHe
HYX/BI U T. I1., PEIIAOTCSI OPraHaMHM a/JBOKaTCKOT'O CAMOYIIpaBiIeHHUs.

K yncny BaxXHeHIMX QYHKIIMH afBOKATCKUX ITaJaT OTHOCHUTCS IIPU-
€M HOBBIX WIEHOB II0CJIe IIPOXOXK/AeHHUS CIIeIIMaJIbHOro 5k3aMeHa. OH
COCTOUT M3 TUCbMEHHOI'0 TECTUPOBAHUS U YCTHOrO cobeceoBaHM . Ha-
JTHUYHe POy PhI 5K3aMEeHOB IIOBBIIIAET CTATYC IPOodecCHH B I1a3ax
IIPEeTEeHEHTOB.

IIepsoe, umo 6om MeHs NOPA3UIL0: MHe KA3A0Ch HA ohpedeNleHHOM Imane, 4mo 6 ad-
sokamypy npocmo 3anucbiéaiom. To ecmb npuwien, ckasan: «5 xouy 6simb adsoka-
mom», 8pode kak 3anucaica. Kozda a y3Han, umo mam KeanugukayuoHHblil 3k3a-
MeH, 6ce 0ena, mo 4 CUNLHO 3ay8axnca my kozopmy (afBOKaT, FIPKYTCK).
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B ciay4ae YCIIELIHOTO ITPOXOX/JEHUS 9K3aMeHa MPeTeHIeHT NODKEH
TIPOHTH PUTYyaj IOCBSILIEHUS B COOOLIECTBO — IIPUHECTH IIPUCH-
ry. IMeHHO ¢ 3TOr0 MOMeHTa OH GpOPMAIbHO CIUTAETCS aJBOKATOM,
a He C MOMEHTA CJa4y¥ SK3aMeHa WU 0Ny IeHNs YI0CTOBEPeHHU TOCY-
DapCTBEHHOro 06pasiia. DTO BAXXHbIH MOMEHT, IIOCKOJIbKY TaK BRICTPAU-
BaeTCs CMBOJIMYeCKas IPaHUIA MeXIY JXHU3HBIO [0 U ITOCTIe BXOXKe-
HUS B IPOdECCUIO: COMJATOM CTAHOBSITCS II0C/Ie IPUHECEHUsI BOEHHOM
IIPUCATH, Bpa4OM — IIOC/Ie Jaduy KISTBBI TMIINOKpaTa, a CBAIIeHHU-
KOM — IIOCJIe IIPUHATUS 06€TOB. AJBOKATCKAs IIPUCITa IIPUHOCUTCS
B TOPXKECTBEHHOI 06CTaHOBKE M COCTOUT M3 C/IeLYIOIIEro TEKCTa: «4, ...,
TOPXECTBEHHO KJISHYCh YECTHO U JO6POCOBECTHO HCIIONHATH 0653aH-
HOCTH a/IBOKaTa, 3aLIUIIATh IPaBa, CBO60IbI M MHTEPECH] TOBEPUTENIEH,
PYKOBOACTBYSICH KOHCTUTYLIMEH P®, 3aKOHOM U KOJeKCoM IipodeccHo-
HaJIBHOM 3THUKH aJBOKaTa,

K apyro# BaxcHewHIeH GyHKIMU MTPodpecCUOHATFHOM acCOITHUAI[UU
OTHOCST KOPIIOPATHUBHBIN CYZ HaZ TEMU YIeHaMHU COOOIIecTBa, KOTO-
PBI TOMYCTUIN HapylieHUs npodecCHOHAIbHOM STUKU. Kak oTMe-
4gaeT couoior 3. ®peiincoH, GOpManbHBIM STHYECKUI KOJEKC UMEIOT
MHorue podeccuu, HO OTHOCUTEIBHO MaJIo TeX, Y KOTO eCTh peabHbIe
MeXaHW3MBbI OTC/Ie)XXMBAaHUS CTyYaeB HApYIIeHUs U IPUMeHeHU CaHK-
uii [Freidson, 1988]. He Bcerzia B pyKax aJ[BOKaTy pbl HAXOTUJIOCH pa36bu-
PaTenbCTBO el 0 MpodecCHOHATBHBIX HapylIeHUIX. Harpumep, B 10-
PEBOIIOLMOHHBIH IEPUOJ, ITUM 3aHUMAJIHCh OKPYXXHbIe CYAbL. OLHAKO
ceffyac 9Ta QYHKIIMS HAaXOOUTCS B PYKax afBOKATCKUX ITajaT (B IHIIE
COBETOB U KBaINUKAIHOHHBIX KOMUCCHU), KOTOPBIE MOTYT IIPUMEHSITh
K HapyLIUTeIsIM TaKMe HaKa3aHW, KaKk 3aMedaHue, IpefynpexieHue
U caMoe CTPOroe — JIHIIeHYe CTaTyca aJBOKaTa.

XoTsa caMu IT0 cebe accoManii He 03HAYAIOT HATHMYIHS IIPOPeCccHo-
HaJIBHOTO COO6IeCTBa, CHIbHAS U aKTUBHAS ACCOIIUAIIUS MOXET CTaTh
TOH IIOLIAZKOM, Ha KOTOPOH IpeCTaBUTETH IPOdeCcCHH IMOMyJaroT
eIUHCTBEHHYIO BO3MOXXHOCTH BCTPEeTUThCsL. Hanprmep, CpaBHUTEb-

1 Taxas popmyia, Iie MOAYePKUBAETCS OTBETCTBEHHOCTD Ilepe]] KINEeHTOM, KOH-
TPACTUPYET C IPUCATOH JOPEBOTIOIIOHHOM a[BOKATY PbL. [IPHHOCS ee, HOBOMC-
TeYeHHBIN IIPUCSKHBIN TIOBEPEHHBIN 6pasl Ha ce6s1 B OCHOBHOM 06513aTeIbCTBa
TIepe ToCyJapCTBOM, MHTePeCH! KIIMeHTOB YIIOMUHATHCh IUIIH B CAMOM KOHIIE
KJISITBBL. OH 06513BIBAJICS «XPAHUTH BEPHOCTH ETo IMIIepaTopcKoMy BenrndecTBy
Tocyznapio UMmniepartopy, CaMoepiKaBIy BcepocCUHUCKOMY, UCHIOMHSITD B TOYHO-
CTH Y 0 KpafiHeMy pa3yMeHUI0 3aKOHbBI IMIIepuu, He [IUCATh U He TOBOPUTD
Ha CyJe HUYero, YT0 MOIJIO 6bI KJIOHUTHCS K OCIAbJIeHUIO ITPABOCIaBHOM 1ep-
KBH, F'OCYapCTBa, 06IIeCcTBa, CeMeNCTBa U J0O6POYM HPaBCTBEHHOCTH, YECTHO
U 06POCOBECTHO MCIOMHSITh 063aHHOCTH IIPUHUMAaeMOro Ha cebs 3BaHUS,
He HapylIaTh YBaXKEHUS K CYZaM U BIACTSIM U OXPAHSITh UHTEPECHI TOBEPUTE-
Jeti» [BacbKOBCKHI, 1893, C. 328].

87



88

AnBOKaTCKas rlpod)eccpm KakK COO6IJ.(ECTBO IIPAaKTHKH

HOe HCCJIefJOBaHMe aMEePUKAaHCKUX PeKIaMIIUKOB, YHUBEPCUTETCKUX
npodeccopoB U ZAHTHUCTOB ITOKA3aJI0, YTO MHAWBUAYATBHO IIPAaKTUKYIO-
LIye JaHTHUCTHI 06LIATHCh C KOJIETAMHU Ha ITOPSIOK Jallle IIEPBBIX IBYX
rpymn (ka3zanxock 651, 60lee KOMMYHUKATUBHBIX) TOJIBKO 61arogaps me-
POIIPUATHSIM CBOEH accoriuanuu [Gerstl, 1961].

B poccHICKOM ciy4ae IajaThl II0Ka He CTaJIM TAaKOTro Pojia ILIOLIAJ-
KaMH, XOTS OHU ¥ OPTaHU3YIOT Pa3HOr0 poja KOPIIOPaTHBHBIE MEPO-
npusTHs. Hanpumep, najsaTaMu IIPOBOASITCS pa3BileKaTelbHbIe U CIIOP-
THUBHBIE MEPOIIPUATUS CPeIU aZBOKATOB (CIIapTaKHajbl, KOHKYPChI
KPacoTbI, COPeBHOBAaHU S 110 PHIGHOI JIOBJIE U T. /I.), MHOTAA JaXke Ha MeX-
PeruoHaIbHOM yYpOBHe. OLHAK0, HECMOTPS Ha BCe 3T HAaUYMHAHUI,
B MHTEPBBIO aJIBOKATHI YaCTO OT3BIBAJIKCH O ITaJIaTaX Kak 0 GOpMaIbHbIX
UHCTUTYLHUIX, COIPUKOCHOBEHNE C KOTOPHIMU OGBIYHO ITPOKMCXOLUT
IIPY BHECEHH U e)KeMeCSIYHBIX B3HOCOB Ha 061 He HYXbI IH60 oIy de-
HUU 6IaHKOB OPAEPOB, T. €. IPEUMYIIECTBEHHO 10 GI0POKPATHYECKUM
I0BOZiaM. B 6oIbleli cTelleHU BHYTPUT'PYIIIIOBBIE CBSI3U aiBOKATA IIpe/-
CTaBJIEHbI B KOJUIEKTUBAX JOKAJIBHOTO YPOBHS, € YeIOBEK HEIOCpea-
CTBEHHO paboTaerT.

Hnmepevioep: Baaumodeiicmeyeme Au 8bl Kak-mo ¢ adsokamckoti hanamoii, ¢ adeo-
KAMCcKUM coo0ecmeom?

Hngopmanm: Ilanama — 3mo Hekaa adMuHucmpamusHaa edunuya, [4] npakmuve-
cku [He 83aumodeiicmayio ¢ Heil]. A ¢ coobuecmaom — da, y MeHa 6aHanbHO opmu-
pyromea 6au3Kue OMmHOWeHUA ¢ KolezaMu (afBOKaT, MOCKBA).

TakuM 06pa3oM, XOTsI aCCOLIMALIVS ¥ IPU3BaHa Pellpe3eHTUPOBATh IIPO-
deccroHaIBHOE COOBIIECTBO, CTABUTH 3HAK PABEHCTBA MEXAY JBYMS
3TUMU peHOMEeHAMU He BIIOJIHe BepHO. [IpodeccroHaIbHOe COOBIIeCcTBO
B 6OsIBIIEH CTEIeHH KOHCTUTYUPYETCS PeTUSIMU IPaKTHYECKOH Hes-
TeJIBHOCTH U pa3jieIseMbIM IIOBCeJHEBHBIM OIIBITOM aJBOKAaTOB. B Ta-
KOM CJIy4Jae pacCMOTPUM Te 6a30Bble IPAKTUKHU, KOTOPbIe XapaKTepU-
3YIOT aJJBOKATCKYI0 ITpodeccHio.

KakK#e MPaKTHKH KOHCTUTYHUPYIOT aiBOKATCKYIO
npodeccuio?

KJI04eBhIMUM HaBbIKAMU, KOTOPBIMHU JOJDKEH BIAJIeTh a{BOKAT, SIBJIS-
eTCs IOATOTOBKA JOKYMEHTOB U YCTHAs Ipe3eHTaIl s IO3UIIUH B CY/Je.
He Bcer/ia ¥ He Be3/ie 9TH iBe 06/I1aCTH BMECTe aCCOI[MHPOBAIKCH C aBO-
KaTCKol mpodeccueii. Cka)keM, BO ®paHIINU JOITOE BPeMS CYLIECTBO-
BaJIO pasjieieHue Ha avoué (CTPAIIYUX) ¥ avocat (CO6CTBEHHO aIBOKATOB).
WX pa3nuyye 3aKI09aI0Ch B TOM, YTO aBOKAT JAODKeH GBbLI IIPOM3HeC-
TH KPacCUBYIO U YOeTUTEIbHYIO pedb B Cy/€e, B TO BpeMs KaK IOJTOTOB-
KY Jeja ¥ paboTy Cc JOKyMeHTaMu 6pay Ha ce6si CTPAITYUN. ATBOKAT
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dbopmanbHO He CYUTANICS CYyAe6HBIM IIPeCTaBUTENIEM, II09TOMY HE MOT
OT UMEHHU KJIHeHTa COBepIIaTh KaKHe-TO paclopsgyUTe IbHbIe JeCTBUS
B IIpoliecce — IOaBaTh UCKH, XKaao6bl, X0JaTalCTBa U T. . BceM 3TUM
3aHUMAJICS CTPSITYUN. OFHAKO ITOCTeIIeHHO IIPOHCXONMUIIO COMMKEeHe
3TUX ABYX Ipodeccuii, 3aBeplINBIIeecs CIUSHUEM B X0he pedpOopMBbI
1970-X TOZI0B. B BeJIMKOGPHTAHUH O CHUX IIOP COXPAHSETCS CXoxee
pasgeneHue aJJBOKATCKOM mpodeccru: Bcell IOATOTOBKOM fiesia K CYAy
3aHHMAaEeTCs COMIMCUTOD, a bappHcTep MONydaeT OT HETO MHCTPYKIIHIO
c ortrcaHvieM no3uiini (brief), koTopoii TOT JOMXKeH CIeJOBATh B YCTHBIX
BBICTYIIJIEHHMSX B CyZe'.

IIpu opraHU3aIU U aIBOKATCKOM Ipodeccuu B Poccuu B KOHITE XIX B.
TakKoe pasfielieHHe 06513aHHOCTeH He 6bIJI0 BOCIIPUHSITO: aJBOKAT 6pas
Ha cebs u paboTy ¢ 6ymaramu, U pedb B cyze. OMHAKO IIPECTUX IIPO-
deccuu U ciaBa OTHENBHBIX €€ NIpeACTaBUTeNeH CO3JaBalNCh UMEHHO
B 3ajIaX CYZaX, YMEHUeE «IIJIeJHUPOBaTh» (IIPOU3HOCUTH CYLAeGHYIO pPeds)
CYMTAJIOCh BePIIMHOM MacTepCcTBa afABOKaTa. B J0peBOMIOIIIOHHOE Bpe-
M B 6OJIBIIIOM KOJMYECTBE M3/aBaINCh IIOCO6US 110 KPaCHOPEUHIO U PU-
TOPHUKe JJIsI afBOKATOB, COOPHUKY Hauboiee SpKUX BBICTYIIEHUH, BbI-
IepXXKH U3 pedell Ha TPOMKUX ITpolieccax IepelieyaThIBaIkCh B IIpecce.
B HEMaJIOM CTeIIeHU 3T0 O6'BSICHSIOCH INMPOKHM HUCIIONb30BaHUEM CYa
IIPUCSDKHBIX; B TO BpeMsI OHU ITPUMEHSITIUCH He TONBKO B YTOJIOBHBIX,
HO ¥ IPaX{TaHCKHUX JenaxX. EClIu cynbs 60jbllle BOCIPUHHUMAET IIPaBO-
BYI0 apryMeHTaIIHI0, TO Ha IIPUCSIKHBIX Jyullle IOAeCTBYeT KpacuBast
peyds. B cOBeTCKUM IIePUOJ, CYAe6GHBIH ITpoLiecC SBOMIOLIMOHUPYET B CTO-
POHY IIHCHMEHHOT0 IIPOM3BOACTBA. B cOBpeMeHHO! POCCHU CYJI, IPHUCSIAK-
HBIX IIPeJyCMOTPEH I10 KpalHe Y3KOMY KPYTY Jell. Bce 6obliee pacipo-
CTpaHeHMe IPHUO6peTaroT yIIpolieHHbIe GOPMBI IIpoliecca, KOraa yCTHas
IIpe3eHTal U MO3UIHUH y)Xe He MMeeT 3HaYeHUsI WIN IPUCYTCTBHE afi-
BOKAaTa BOBCe He IIpeAIonaraeTcs?. Bag 6ymMa)HOM paboThl 4aCTO CaMU-
MU I0PHCTaMHU-IMTHUTAaTOPaMM OCO3HaeTCs Kak MeHee yBIeKaTelbHas
Y )KMBas 9acTh paboTHI 10 CPABHEHUIO C BRICTYIIEHUSMHU B cyze. OfHa-
KO 3Ta 9acTh PabOTHI He MOXKET GBITH U3bATa. ATBOKATCKOE IOCKE II0 ey
IOJDXHO KOPPEIUPOBATh I10 COAEPHKAHUIO U II0 06'beMY C IIAIIKOMH Cyne6-

1  BKaKOM-TO Mepe MBI MOXeM HabJII0aTh TaKoe pasziesleHue 06s13aHHOCTeH B poc-
CHUMCKOM YTOJIOBHOM IIpollecce Ha IIpHuMepe clefloBaTes], KOTOPBIY IIPOBOAUT
BCI0 6yMaXXHYI0 paboTy, ¥ IIPOKYPOPa, YCTHO IIPeCTABISIOIETO TO3UIINIO
B CyZie Ha 9TOHM OCHOBe.

2 VIpoLIeHHBIH IIPoIecC B apGUTPaXHBIX CYAAX IPefyCMaTPHUBaeT pacCMOTpe-
HUe Jie/l Ha He3HauYUTeIbHble CYMMBI MCKIIOUUTEIBHO B BH/e ITMCbMEHHOT0
IIPOM3BOZCTBA, CTOPOHBI He BBI3BIBAIOTCS Ha CyZebGHOe 3aceflaHUe, a TOIBKO
TIPe/ICTaBISIOT CBOY ITO3UITMH B THUChbMEHHOM BU/ie. TAKOH YIIPOIIEHHBIN ITOPS-
TOK IIOSIBMJICS. B 8 JMUHHCTPAaTUBHOM CYZOIIPOM3BOZCTBE B 2015 I. ¥ B TPXKAAH-
CKOM ITporiecce B 2016 T.
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HOTO Jena, 6bITh IPAKTHUYECKH ee Iy 6IHMKATOM. DTO He TOJIHKO II03BOJISET
CHHXPOHHO IIPOJBUTAThCSI BMECTE C Cy/Ibel 10 MaTepraiaM Jefa (Cyapu
9acTo TPe6YIOT Ha3bIBaTh HOMED JIMCTA IIPU CChLIKE Ha T0KA3aTeIbCTRBO),
HO U CTpaxyeT afBoKaTa OT 06BUHEHUM B HeJJOCTaTOYHOCTH IIpoJe/aH-
HOI paboTsI B CIydae Oy Xano6bl HeyIOBIeTBOPEHHBIM KIMEHTOM.
AJZIBOKAT BCerzia MOXET IIpe'bsIBUTh ITYXIYIO IAIIKy C IOAaHHBIMHU UM
JOKYMEHTaMH U COGPAaHHBIMU JJOKA3aTeIbCTBAMU B IIOATBEPXKIEHIE
IIpofeTaHHOM PaboThHI.

IIpy 3TOM KOJIMYEeCTBO GyMar, a TakKe IIeleTHIbHOCTh OTHOIIEHHU ST
K HUM 6YZyT BapbUPOBAThCS B 3aBUCHMOCTH OT KOHTEKCTa. B yroyoB-
HBIX JielaX, TAe aJjBOKaT paboTaeT 0 HasHAYEHUIO CyLa WU ClIeJo-
BaTess (2 He HAHAT CTOPOHOM), UX MEHBbIIIe, a B CIOXKHOM ap6uUTpax-
HOM ITpoIiecce, KOTOPHIH I10 IPEUMYLIECTBY IUCbMEHHBIN, — GOJIbIIIE.
Hampumep, Tomac llledbdep mpoBopuI HabIofeHHe IPAKTUK PaboThI
¢ pafimaMu ABYX COMHMCUTOPOB B 6PUTAHCKOM IOPUAUIECKOI rpMme
U BBISIBUJI Pa3IM4YMs B 3aBUCHMOCTH OT TOTO, B KAaKOM Cy/le6HOM KOH-
TeKCTe OHU paboTanu. IIepBBIH COMHUCUTOP paboTana B KOpoaeBCKOM
cyZe (BBICIINH YPOBEHbD CYZa) M IIOATOTABIMUBA IeJIo s 6appucTepa,
€ro OTIMYaJI0 aKKypaTHOe U JOTOLIHOe o6pallleHre C JOKYMeHTaMU.
BTODOI COMHCUTOP IIPeACTaBIsI HHTepeckl B Cy/le MarucTpaToB (aHa-
JIOT POCCHUMCKOTO MHPOBOTO Cy/ia), T/ie GOJIBIIYIO POJIb UTPAeT KOMMY-
HUKAaIlUs Ha JOCYAEe6HBIX CTafAUIX, I09TOMY JOKYMEHTaM YelsIoCh
MeHbIlle BHUMaHU# [Scheffer, 2010, p. 116-117]. B 11eJ10M BbICOKas POJIb
IMMCbMEHHBIX JOKYMEHTOB — 3TO OOIIWI TPeH/ COBPEeMEHHOI0 Cyne6-
HOTO IIpoliecca He3aBHCHMO OT €ro IOABUA. Ja)ke HECMOTPS Ha IPo-
HU3HeceHUe 3allUTUTENIbHOM PedYl B YTOJIOBHOM Jefe, ¥ 60IbIIHCTBA
aJBOKaTOB CYLIEeCTBYeT IPHUBHIYKA IT0aBaTh €€ TEKCTOBHIN BapHaHT
¢ TeM, YTOGBI IIpeJIoKeHHbIe B HeM apr'yMeHTHI 6bLIH Ilepe IIasaMu
CYZABH. B TaKOM CHUTyaIlMy BO3HUKAIOT BOIIPOCHI: II0YEMY aJBOKATHI
IIPOJIOIKAIOT XOTUTH B CYA, a He IIPOCTO 0OMEHUBAIOTCS JOKYMEHTaMH,
U II04YeMY YCTHBIE Ie6GaThl B CyAe6GHOM 3aceJaHUU BCE ellle COXPaHSIIOT
CBO€ 3HaYeHHe?

emo B TOM, YTO MMEHHO HAaBBIK YCTHOI'O BBICTYILJIEHUS JO CHX
nop popMupyeT afBOKATCKYIO Mpodeccrio KaK TAaKOBYIO, CO3/laeT ee
IIPECTHK U BBIJeNAeT U3 MHOTUX IPYTUX IOPUANYECKUX IPodeccuii,
HaIlpuMep, clefoBaTe sl WM IOPUCTa B OpraHMU3aluy. BeIXoIallBa-
HUe CO6CTBEHHO I0PUAUYIECKOI CyTH U3 mpodeccuu B paboTe MHXA-
yc-IOpHCTa IepefaeT OLUH M3 KOMMEHTapHeB Ha HHTepHeT-popyMe:
«3HaKoMad AeBYIIKa paboTaeT B «II€TPO3IEKTPOCOBITOBOM» KOMIIAHUH.
Otzmen — du3MYecKUe JUIA, TOZOTAEN (YIaCTOK) — B3bICKaHUA. JIyma-
CUT LIeTBIMU JHSIMU UCKH «IIaYKaMU», KOTOPBIE B IBA-TPU 3acCeIaHUs
3aBepuIaloTCsA. CBOM TPV, 3a FOAbl CTAHAAPTU3HPOBaJIA [0 COBePLIEH-
cTBa. ITocsie paboThI 6EKUT ZOMOM — CeMbs, IeTU. TOBOpUT: «OH, I TaK
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JaBHO He B MaTepuaje IPUCHPYAEHIIUH, YTO IIPOUCXOAUT BOKPYT,
OYeHb OTCTajaam .

YTO MOXKET afiBOKAT U HE MOXKET 06bIBaTEb C IIOMOIIBIO
Google

IIuceMeHHOe cocTaBIeHue U 0popMIIeHEe JOKYMEHTOB SBIAsIeTCs pabo-
TOM, KOTOPas B GOIBIIEH CTeIleHH! Mo BepKeHa abI0HMU3aIUI>. B 601b-
LIMHCTBE TUIIOBBIX CIy4YaeB 06bIBaTeNlb, IOTPATUB HEKOTOPOE KOIHYe-
CTBO BpeMeHU Ha MOMCKH B THTepHeTe, MOXeT HAaHUTH IOJXONAIIHH
o6pasetls IJist CBOETO0 JOr0BOPA, ICKOBOTO 3asIBJIEHU S WJIH XKAI06bI Ha 1eH-
CTBUS IIPAaBOOXPAHUTEIHHBIX OPTAHOB. Bojlee TOro, MHOTHe NIa6IOHBI
BBIBELIMBAIOTCS Ha BUAHOM MeCTe B KODHUIOpPAxX CYZOB HIM Ha caliTax
CTeM, YTO6BI rpaskjaHe 6e3 TOMOLITY I0PHCTA CMOTIH COCTABUTD HYXKHBIH
TOKYMEHT, IYCTh COfiepiKaTeabHO CIabbIii, HO 0 KpalkiHeli mepe pop-
MaJIbHO ITPaBHJIBHBIH. YeT0BEKY 0CTaeTCsI TOTHKO BCTABUTh HEKOTOPbIE
dakTHYeCcKHe faHHbIE 110 ey U HOAMNNCATh JOKYMEHT. B 11e/loM Takas
paboTa MoXKeT GBITH feJerpoBaHa U MallliHe. B KoHIle 2015 T. B OPHUIU-
YecKUX 6orax MIMpoKo 06CyKjanach MporpaMma, HalmMcaHHas 18-1etT-
HHUM CTYZIeHTOM, KOTOpasi aBTOMaTHIecKH popMIpoBaja ¥ OTIpaBIsIa
»ano6sI 1o mTpadamM 3a HEIPAaBHUIBHYIO ITAPKOBKY . B 40% CIy4aeB 3Ta
IporpaMma JOCTHTaJIa yCIleXa: JaJao0bl YAOBIETBOPSINCE, M IITPadbI
OTMEHSUTUCH. B TOU e Mepe IIabIOHU3aIus 3aTparuBaeT U paboTy
C IoToBOpaMH, 06pa3iibl KOTOPBIX B M30BITKE IIPeJCTaBIeHbI B THTep-
Here. IlosBlIeHYe I€KTPOHHBIX IIPABOBBIX 6a3 elile 60Iblile YIIPOCTH-
710 paboTy IO COCTABJIEHUIO TOTO MM MHOTO JOKYMEHTA, IIOCKOIbKY
C UX IIOMOIIBIO CTAJI0 BO3MOXHBIM II0J6HUPATh HOPMBI U CyLe6HbIe pe-
LIeHHUS IT0 KII0YeBOMY 3aIpocy, pOpMHPOBATH JOTOBOP IO 3aJJaHHBIM
mapameTrpaM. Takoi CHCTEMOI IOC/Ie KPAaTKOr0 MHCTPYKTaXKa MOXeT
TI0JIF30BaThCS He TOJIBKO aJBOKAT VI IOPUCKOHCYJIBT, HO U GyXraaTep
WIY KaJPOBUK Ha IPeANpUITUN. IIOMHUMO 3THUX TPYIII, HUMEIOIIUX J0-
CTYII K IUTATHBIM 6a3aM, CYIIeCTBYIOT U GecIIaTHbIe OHIAHH-BEPCUU
IJISL BceX Kenanux. TakuM o6pa3oM, BHeIpeHMe HOBBIX TEXHOIOT UM

1 KomMmeHTapui. 3aKoH.py (MHTepHeT-pecypc): https://zakon.ru/blog/2016/
2/3/novye_voprosy_dlya_ekzamena_na_prisvoenie_statusa_advokata#
comment_262095

2 Oponu uabaoHoB B paboTe ¢ JOKYMEHTaMU Y clefioBarened cM. [Tutaes, ITkis-
PYK, 2016]; B paboTe cyzel cM. [BonKoB, IMUTpUeBa, [I031HIKOB, TuTaes, 2015).

3 Joshua Browder sets up free parking fine appeals. (http://www.dailymail.
co.uk/news/article-3341645/The-18-year-old-student-saved-British-drivers-
2MILLION-just-four-months-Teenager-sets-free-appeals-website-bedroom-
overturned-30-000-parking-fines-already. html)
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Pa3MbIBaeT MOHOIIOTHIO IOPUCTOB Ha IIOATOTOBKY JOKYMEHTOB. B 11e710M
B IIA6JI0HAaX HET HUYEro IUI0Xoro. OHU ITOMOTaloT I'PakJjaHaM pellaTh
MeJIKMe CTaHJapTHhIE CUTyaluy. OZHAKO IIa6JI0HEI lepecTaloT pabo-
TaTh, KOIZa TpebyeTcs 0cobbli Hoaxo . Harpumep, OTAeIbHOTO YMEeHHU S
TpebyeT coCcTaB/IeHUe XKaM06bI Ha Cy/le6HOe pellleHle B BhIIIEeCTOSIIIHH
cyZ. Yepes alle/UISIIMIO ¥ KACCAIIUIO ITPOXOAUT MHOXECTBO O HOTUITHBIX
)ayno6, Ipy 3TOM FOJISI OTMEH OYeHb Maja. 3ajada afBOKAaTa COCTOUT
B TOM, YTO6BI MHIUBU/IYaIH3HPOBaATh KeHc, II0Ka3aTh, YeM OH BBIGHBa-
eTcs u3 ob1ero psaja. C IIOMOIIBIO IIabJI0Ha 3TOTO JOCTUYH HENTb3s.

JIpyras cdepa JesiTeTPHOCTH, B KOTOPOH ropaszfo 60JIbllle IMIIPOBH-
3aIlM{ ¥ MEHBIIIe CTEPEOTUITHOTO MBIIIIEHUS, — Y4YacTHe B CYAeGHbIX
3acegaHugX. [IoArOTOBKA JOTOBOPOB MJIM MICKOB MOXKeT OBITh IIOCTaBIeHa
Ha MacCOBBIH IIOTOK, HO BBICTYIIJIEHUE B CYZ€e SBISETCS YHUKAIbHON
yCIyToi: 6yay4YH OKa3aHHOM, OHA Y)Xe He MOXeT GbITh BOCIIPOH3Be/ie-
Ha. Kak oTMeYaeT IPOBO3BECTHUK Kpaxa TPaAUIIMOHHOM I0PUANIECKOH
npodeccuu Puyapy CacCKUH/, €CTH M OCTaeTCs YTO-TO He TO0JBepikeH-
HOe CTaHJapTHU3alUU U IT-TEXHOJIOTUSIM B I0PUIUYECKOM JieNle, TO 3TO
BBICTYILIEHUS B cyZe. B BeInKO6pUTaHUM A1 0603HAUEHUSI TAaKOTO
PoZa YCIYT CYLIeCTBYeT CIIeliUuaIbHbIN TepMUH «bespoken, T. e. caenan-
Hoe Ha 3aKa3 (06bIYHO peub HEeT 0 KPOHKe KOCTIOMA), B OTIHYHe oT «off-
the-peg» — roToBoro BapuanTa Ha mpogaxy [Susskind, 2010, p. 29].

XOoTs B 06IIMX YepTaX CIleHapUH CYAeGHBIX 3aceTaHUM CX0XH, TaK
KaK M0CIe0BaTeIbHOCTD JeHCTBHUI MPOIKCAaHa B IIPOIeCCYalbHbIX
KoJleKcaX, 9JleMeHT HeO)XXHAAHHOCTH U HeO6XOAMMOCTU IIPUHUMATh
pellleHUe «3[eCh U cefyacy BCeria IPUCYTCTBYET. DTO He 06s3aTeIbHO
CBSI3aHO C HOBBIMH JIOKa3aTeJIbCTBAMH MU pa3obiradeHueM JDKeCBUe-
TeJIs B XOJie IepeKPeCTHOr0 AOIIpoca (TIocaefHee GbIBaeT pa3Be 4To B CY-
Ie6HBIX KHHOIpaMaXx). HellpecKa3yeMOCTh MOXET CO3aBaThCsI OCTPOH
PEIUIMKOM OIIIOHEHTA B IIPEHUSIX UIH HEOXKHUIAHHBIM BOIIPOCOM CYABH,
Ha KOTOpbIe HaJIo IIPaBUJIBHO OTPearupoBark. JJI060H CIINIaHUPOBaHHBIH
IO 3aceJJaHUS CIIeHapUH MOXeT HadaTh PYLIUTHCS B CAMOM IIpoliecce,
TIOCKOJIBKY 3a/iada BTOPOM CTOPOHBI COCTOUT B TOM, YTOGBI IIPUIOKHUTD
K 3TOMY Bce ycuaus. Takum o6pa3oM, OT afiBOKaTa B CyZe TpebyeTcs
yMeHHe OPHEeHTHUPOBAThCS B U3MEHSIOIIeMCSI KOHTEKCTe, «IyBCTBO-
BaTh IIPOIECCH, IOHUMATH, K KAKHUM IIOCIEeJCTBUSIM MOXXET IPUBECTH
TO WJIM UHOe JeHCTBUe: «AIBOKAT IIPH 3TOM II0X0X Ha XUPYPra, Iepep,
KOTOPBIM JIeXKAT CaMble pa3JIUYHble HHCTPYMEHTHI. Kak U y Xupypra
BO BpeMsI Ollepallyiy, Y aJBOKaTa B CyAe6HOM 3acelaHUH IIOPOM HET Bpe-
MeHU Ha pa3fyMbsi» [JIyKbssHOBa, 2006, C. 250-251].

OfHUM U3 BaOXXHBIX paKTOPOB HeOIIpeleleHHOCTH SBISIETCS II0Be-
IeHUe CyIbH, II03TOMY IIPH IIOATOTOBKE K Jeay GOIBLIYIO POIb MOXET
UT'PaTh aHAJH3 eT0 IIPeJbIAYIINX pellleHU . ONBITHEIE OPHUCTHI 3HAIOT,
KaKUM KJIMEHTaM CUMIIaTU3UPYIOT pa3IndHble CYAbH; KaKyI0 OTPacib
IIpaBa IPaKTHKOBAJ CY[bs [0 3aHSTHS JODKHOCTH; Y KaKUX CyAe 60-
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see ¢popmanbHas 06CTAaHOBKA, a Y KAKUX pacciabieHHas; KaKOH CYIbs
He IIYCTUT afBOKATa, €CJIM TOT OII037aJ XOTh Ha MUHYTY [Thalacker, 2009,
P- 194-195]. Kpome TOro, 32 BpeMs paCCMOTPEHUS JieJ1a BIIOJIHE MOXeT I0-
MEHSThCS ITIOLXOJ, BBICIIETO CyZa K TOM WJIN MHOM IIpaBOBOM IIpo6ieMe,
B HTOre M3HAYaJIBHO 6JIarONpHUsATHBIM PacKiIaj, IPEeBPATUTCS B IIPOUT-
PBIIIHYIO IO3ULMIO. B 5TOM cMBIc/Ie paboTa afBOKaTa HAIIOMUHAET UI'PY
B IIAXMAaThl WU IOKeP, IJie UTPOK JO/DKEH IIPOCYUTHIBATH XOABI IapT-
Hepa U JeMCTBOBaTh B 06CTAHOBKe HeoIlpeJeleHHOCTH. BOT Kak OIU-
ChIBaeTCs JaHHAs CUTyalys B aMEPUKAHCKOM IIOCOGUHU ISl IOPUCTOB,
TIOTHOCTBHIO IIOCTPOEHHOM Ha MeTadope mokepa: « KOPHUCTHI HODKHBI ITPHU-
HHMAaTh CEPUIO IIOCTOSHHBIX PelIeHNI Ha OCHOBE KaK JOCTYIIHBIX, TAK
U HeU3BeCTHHIX $paKToB. Hambosee pacIipocTpaHeHHOe pellleHre — J0-
TOBOPHUTHCSI MUPHBIM ITyTEM I 06pAIIaThCA B CYX, HO €CTh MHOXECTBO
MeJKUX pellleHHH Ha IPOTSHKEHUH BCero NyTH — KaKHUX CBUeTeNleH
OIIpalINBaTh, KaKHe XOJaTalCTBa II0JaBaTh, KAaKKe BepCUU Ipopabo-
TaTh, KaKKe BOIIPOCHI 33/1aBaTh, — KaXJ0e U3 KOTOPHIX B TOM WJIN UHOH
CTelleHU 06YCJIOBIEHO IIOBEJJEHHEM I0PHCTA C IPOTHUBOIIOIOXHOM CTO-
POHBL HIrpa B IIOKep BO MHOTOM ITOX0Xa. Ka)K/IbI¥ UTPOK JOKEH II0CTO-
SIHHO pelllaTh — MOJHUMATh CTAaBKH, OTBEYaTh WU CKUbIBATh, He BUIS
KapT APYTHUX UTPOKOB» [Lubet, 2006, p. 5.

AJIBOKAT JOJDKEH BCerna 6bITh TOTOB KOPPEKTHPOBATh IO3UITHIO ITPSIMO
TI0 X0y 3ace/laHUs C Y9eTOM U3MEHUBIINXCS 06CTOSATENbCTB. YacTo ero
TaKTHKa 3aKJII0YAeTCs B TOM, YTOOBI He JaTh APYTOH CTOPOHE BO3MOXK-
HOCTB Paclo3HaTh, KaKKe KapThl eCTh Y Hero Ha pyKax, T. €. JOKa3aTelb-
CTBa, OIIPOBEPraoliye MO3UIHI0 06BHHEHMS. HO BaYXHO TaK)Ke U He «IIe-
pelepxaTh» KapThl, HaH/ s HYXXHBIN MOMEHT JJIS1 UX PACKPBITUS.

3auem 3a9619mb xodamaiicmeo, ecau ciedosamend ezo ydoeemsopum u nomom
Heuem 6ydem Ko3vipamb 6 cyde? E20 nado 3a461amb moavko 8 cyde. A dpyzoe xoda-
maiicmeo Hado 3a461amb HA credcmsul, umobbl cydba He cnpocuna: «A nouemy Bbl
Ha caedcmeuy monuanu?» IIosmomy 30eck 6ce 3a8UCUM OM CUMYALUL, 0M KOHKpem-
Hoil cumyayuu (aIBOKAT, I. BlaguMup).

Ba)XXHOCTH YCTHOTO CYZeGHOro 3aceJaHUS COCTOHUT ellle U B TOM,
YTO UMEHHO TaM B MOJHOH Mepe MposSBiaseT cebs crerudpuIecKui
S3BIK KaK KOZOBas cucTeMa, GOpMHUPYIOIIas IOPUAUIECKYIO IIpodec-
curo [Luhmann, 2004]. B 0OT/IYKE OT BO3MOXXHOCTH €TI0 UCKYCCTBEHHOTO
HCITOJIb30BAaHUS B IIUCHbMEHHOM TEKCTE, YTO MbI PAaCCMOTPEIH Ha IIPU-
Mepe 11abJI0HOB, B CyIe6HOM 3aceJaHUH OH IIPE/ICTABIEH B €CTECTBEH-
HOM peuur. KOMMYHUKaIUS B CyJe He pa3BOPaYHBAETCS II0 CTPOTOMY
anroputMy. O6bIBaTE b, ITOMAfast B HEIIPHUBBIYHBIHN CYIe6HbIH KOHTEKCT,
YaCTO CTapaeTCs TOBOPUTH B «TUIIEPKOPPEKTHOM» CTHJIE, YTO BHITJISITUT
Ype3sMEePHBIM M UCKYCCTBEHHBIM [JIs I0pUCTOB [Conley, O’Barr, Lind,
1979, p. 1390-1391]. Eciit MalIMHY B 0603pHMOM GyAYyIIeM MOXHO Ha-
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Y4YUTH COCTaBISTh UCKU WIU JPyTrHe JOKYMEHTHI JaXke II0 CI0XHBIM,
HETUIIOBBIM JiejlaM’, TO JUAJIOT B CyJeOHOM 3aceJaHUM el HelOCTyIIeH?.
Kak mmoka3saJio ucciefoBaHue Jnu3abeT MepTIi B aMepHKaHCKUX IIPaBO-
BBIX IIIKOJIAX, Ilepefada 3HAaHWH 0T Ipodeccopa K YUUTETIO IPOUCXOTUT
B OCHOBHOM IT0 MOJI€TH «COKPAaTHYIECKOTO JHAIOrar, KOTa UCTUHA OThI-
CKHBaeTcs B 06MeHe pelInKaMu cobece THUKOB [Mertz, 2007, p. 85-96).
Be3 »XUBOI peul IpeJCTAaBUTH CyIe6HbIH TPOIlecC HEBO3MOXKHO.

UTaK, peds B Cy/ie IBISIeTCS ONHUM U3 HeOTheM/IeMbIX HaBBIKOB IOPH-
CTOB. JI)Is1 KIMEHTOB HaJIMYMe JaHHOTO HaBhIKA Y CyIe6HOTO0 IIpeICTaBU-
TeJIsl BAYXHO IIOTOMY, YTO BHYTPH CYJe6HOM CHCTeMBI 06bIBaTeIH IIPaK-
THYEeCKU JUIIEeHBI rojoca. TPaHCIUPOBATh UX UHTEPECHI MOTYT TOIBKO
Te, KTO BJIaJieeT IOPUAUIECKUM SI3BIKOM. KIHMeHTHI, He 3HAaKOMBIe CO CIIe-
I MUKOM UCIIOTB30BAHUS PEYH B CyIeGHOM ITpoliecce, CKJIOHHBI OI[eHU-
BaTh YCIIEMTHOCTH AEHCTBUM aBOKATa B 3aBUCHMOCTH OT TOT0, CKOJIBKO
IJIUIIOCH €T0 BBICTYILIEHME, KaKOB 6L SMOIIMOHAIBHBIN HaKaj pey,
KaK 9acCTo OH BCTYIAaJI B II0JIEMHUKY C IIPOTHBOIIOIOXXHOM CTOPOHOIA.

T8oil KAUEHM MOXcem 2080pUMb 4ac, 4 Mbl BCMAHEWDb U CKANEWD NAMb MUHYM,
HO Mbl-MO ckaxceub lopuduuecky no cywecmsy, 4 OH-mo 6ce HU 0 4em uac 6ydem
PA3208apUBAMY, PACCKA3BIBAMD 4e20-MO, U mak danee. H 0H Moxcem ocmambca Hedo-
B0/ILHLIM, ckamcem: «Huuezo cebe, Bbl Mot adsokam, u Bbl mak MaJilo 6biICmMynuau»
(amBokaT, CaHKT-IleTep6ypr).

ECiy 71 KaKUX-TO CTy9aeB 3aJieBarolias 3a XXHMBOe PeYb MOXXET GBITH I10-
JIe3HOM (HaIIpUMeD, B CyZe IPUCIIKHBIX), TO B 0OBIYHOM IIpoliecce OHa 6y-
IeT IBHO HEYMECTHOM U He BCTPETUT IOHUMAHUS y CYLbH. Peub T0/DKHA
HOCHUTH MaKCHMAaJIbHO 6€39MOLIOHATBHBIN XapaKTep. CyLe6HbII STHUKET
ogpa3yMeBaeT CIIOCOGHOCTH caepxUBaTh apdekTrI’. IIoTepss KOHTPOII

1  Celfuac yXe CyLIeCTBYIOT IIPOTPaMMBbI, KOTOPBIe aHAJTHU3HUPYIOT BCIO JOTOBOP-
HYI0 IPaKTUKY KPYIIHBIX KOPIIOPAI[MIi, Ha OCHOBE YeT0 CO3/al0TCs JOTOBOPHI
¢ KOHTpareHTaMu. Eciu 6yZeT ZOCTyIeH 6OJIBIION MAacCHUB OLMPPOBaHHBIX
MaTepHaJIoB [efla AAs aHalIu3a CTATUCTUYECKUMUY IPOrpaMMaMU, TO BIIOJ-
He BO3MOXXHO cGOPMUPOBATH UCK ITOJ, KOHKPETHYIO CUTYyalluo. IIoKa 94To He-
4YTO IOZO0GHOEe MOXXHO HAGII0ATh Ha IPHMepe aBTOMAaTHIeCKUX HOBOCTHBIX
CBOZOK 0 6eHC60IbHBIX UTPaX U MPUOBUISX KOPIIOPALIUH C YIETOM TOTO, KO-
HEYHO, YTO 3TO 60jee TUIIM3NPOBAHHbIE CUTYaIlH, YeM IIPaBOBbIE CIIOPHI.
Tlogpo6uee cM.: Remus D., Levy F.S. (2015) Can Robots Be Lawyers? Computers,
Lawyers, and the Practice of Law (http://papers.ssrn.com/sol3/papers. cfm?
abstract_id=2701092).

Ha 5TOM JJOIyIIEHUY, B YaCTHOCTH, IIOCTPOEH 3HAMEHUTHIH TeCT ThIOPUHTA.

3 B KHUWTe HeMeIIKOro conmosnora Hopbepra Dinaca IokKa3aHa KIo4eBas pPOib
STUKeTa B PEryINPOBAaHUU U YHOPSIAOIMBaHUY adPeKToB. FIMEHHO 3Ta CIIO-
CcO6HOCTB cTana GOpMUPOBATh MAaTPUIY COIMANBHBIX AuddepeHITManuil Ha-
4YUHAas C TOTO 9Tala, KOIZa PhIllapyu IPEeBPaTUINCEH B IPUABOPHBIX apUCTO-
KpaToB, AJsI KOTOPBIX y)Ke He HaCUIKe, a CAMOOTPaHUYEeHUS CTATU 3aJI0TOM
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U BBIXO[] SMOLIMH HAPYIKY B CYZe6HOM IIPOLIeCcce MOXeT IIOBIeYh 3a CO60
HaKa3aHUe CO CTOPOHBI COO6IEeCTBA — BILUIOTH IO U3THAHUS U3 HEro.

CJIHIIKOM KOPOTKO€ BBICTYILIEHHE MOXeT ObITh TAKIKE PACIieHeHO
KakK HempodeccHoHaTN3M. ECITH B IpakJaHCKOM IIpoliecce CKyIas 3a-
KJIIOYUTeNbHAsl PeIinKa «II03UIUI0 IOALePXXHUBA0» ellle BO3MOXHA,
TO 3AIUTHUTENbHAS Pedb IT0 YTOJIOBHOMY JieNTy B CTOJIb CXKaToM ¢popmate
CBUIETENBCTBYET 0 HeKaueCTBeHHOM paboTe afBoKaTa. CyAbs HEe MOXKET
OT'PaHUYUTH 3aLIUTHHUKA B IPOODKUTETBHOCTH TAKOH PedH, HO BaYKHO
yMeTh BOBpPeMsI 3aMOIYATh — ITOT MOMEHT aJBOKAT JODKEH YYBCTBO-
BaTb II0 OIIBITY, HAOII0AAs 32 peaKIyel CyAbH MIH IPUCSKHBIX. THOTIA
TOBOPEHYE B Cy[€e JealoT «IIPUAATKOM» K IHCbMEHHBIM JOKYMEHTaM.
STy OLIM6KY COBEPUIAIOT MOJIOABIE aABOKATHI, KOTJA Ha IIPeIoXKeHHe
CYZBU O3BYYHUTH MO3UIIHIO0 HAYWHAOT 3a4UTHIBATh TEKCTHI CBOMX 3a-
SIBJIEHUH WK BO3PaXKEHUI. B GOIBIUIMHCTBE CIy4YaeB CYABH CTAPAIOTCS
TaKoe IIpeceKaTh, [IOCKOIbKY TEKCTHI Y HUX YIKe Iepej I1asaMu, a Tpe-
6yeTcs yMeHMe CBOMMU CIOBAMY JOHECTH UX CMBICT B COKATOH U JIOTH-
YeCKH CTPOMHOM popme.

Kak mocruraercs BHUPTYO3HOCTb aABOKATCKHX ITPAKTHUK

CTaTh IOPHUCTOM — 3HAYUT He BBIYUYHUTH HAWU3YCTh BCe 3aKOHBI, a Ha-
YYUTBCSA AyMaTh IOPUANYECKH. BUPTYO3HOe OBJaJleHHe KaKOH-TH60
TIPaKTUKOM IPOMCXOIUT TOTAA, KOTIa HABBIKY PabOTHI JOBEJEHBI [0 aB-
TOMaTH3Ma, T. €. KOTZIa «3HaHUe KaK» 6epeT BepX HaJl «<3HaHHeM 4To» [[1o-
JaHbY, 1998] WIN Korma IOpUAHNYECKOE MBINIJIEHHE CTAHOBUTCS YaCThIO
raburyca uHIUBUIA [Bypabe, 2001]. Bo3MOXHOCTh HepedIeKCHPyeMo-
ro npodeCCHOHATBHOTO JeUCTBUS ABISETCS IIPU3HAKOM IIOJIHMHHOTO
macTtepcTBa. OGUH U3 Hauboiee HaTMSAHBIX IPUMEPOB — IIPOSIBIIEHUE
npodeCcCHOHANBHOTO B3IISIAa IOPUCTA BO BHEPAGOUUX CUTyanusax. Ha-
IIpuMep, Bpayd GyJeT BUAETHh IIPU3HAKY He3I0POBBS B IIOBEJEHUH 3HA-
KOMBIX, @ BOEHHBIH HEIIPOM3BOJIbHO OTMeYaTh, KOTAa PSIAOM HUAYIIHe
mIaraloT B HOTY, a Korja c6UBaroTCsA. Bce STH CUTYAIlMU 9acTO CTaHO-
BSITCSL IPEAMETOM IIPOJECCHOHATBHBIX ITYTOK, HO MMEIOT II0Z o060t
peanpHYIO IT0YBY. CIIyXKaliye, IOCTOSHHO PaboTaoLIHe C TUIIOBBIMH JI0-
roBOpaMH (CTPaxoBble aTe€HTHI, TYPOIEPATOPSI U T. I1.), IETKO BBIAENSIOT

BBICOKOM COI[MaIbHOM MO3UINU [dnuac, 2001]. IIo3gHee TaKoe YMeHMe KOH-
TpoIUpoBaTh adpdeKThl CTAN0 OTIUYATH CIOM HApOXKAABIIEHCs 6ypxKyasuu
¥ 1podeCcCHoHANOB.

1  Hampumep, B CamapcKoi 061acTy afiBOKAT OBLI JTHIIIEH CTATyca 3a CBoeobpas-
HYI0 GOpMY TOPIKECTBA IO CIYYalo IPOIecCyalbHOM mobenbl. ITocie OTMEHBI
T10 €ro KacCalMOHHOH Xanobe 06BUHUTENBHOTO IPUTOBOPA OH OTIIPABUII ITy-
3BIPBKU C Ba3eJIMHOM B aJipec CyZa [IePBOM MHCTAHIIUY U IIPOKYPOPa, HOLAED-
JKUBaBLIETo 06BMHeHUe [CalbHUKOBA, 2012).
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IOpHCTa U3 061l MacChl II0 TOMY, HACKOJIBKO IIPOJOIKUTEIHHO U BHU-
MaTeJIbHO OH YUTAaeT 3TH HOKYMEHTHI. B MHTEPBBIO B PAMKaX POCCHH-
CKOTO IIPOEKTa II0 aHTPOIIOJIOTHUH ITPodecCHM HaTUYMe y cebs TaKoro
«OTKJIOHEHH SI» IIOATBEPXK AN U CYAbH [IllenaHcKasi, 2010].

Kak JocTUTraeTcsl U Ifje IIOCTUTAeTCsI BUPTYO3HOCTh aJBOKATCKOM
IIPaKTHUKU? B TeX cTpaHax, Ije obyueHre OPUEHTUPOBAHO Ha IIPAaKTH-
yecKye HaBbIKY, IEPBUYHAS COLIMAIK3ans 6y JyIero agBoKaTa IIporC-
XOIWT B CTeHaX yue6HOro 3aBe/ieHHs. Hampumep, yxe Ha IepBOM Kypce
aMepUKaHCKUX IOpUANYecKuX yHUBepcuTeToB (law schools) mpowu3seo-
nutcsa npodeccroHaTpHas TpaHCOOPMAIHS, KOTOPAs IO3BOISIET «IY-
MaTh KaK IOpUCT» [Mertz, 2007]. B AHTZTUU 3TU QYHKIIUHN BBITIOTHSIOT
IOC/IeyHUBEPCHUTETCKHE KYPCHI I0PUIUIECKON ITPAKTUKHU JIJIS COIUCH-
TOPOB ¥ KYPChI IIPH HajiaTax Ajas 6appucTepoB, 6€3 IPOXOXKIAEHUS KO-
TOPBIX HOCTYII K IpodeccHy 3aKPHIT. B pOCCUIICKUX YHUBEPCUTETAX
IopUAnYecKoe o6pa3oBaHMe HOCUT CKopee QyHIaMeHTAIbHBIN XapaK-
Tep, IT0O3TOMY Heo6X0oAMMBble ITPaKTHYeCKHe HaBBIKK BBINYCKHUK II0-
JAydaeT yXKe II0 MECTY TPYZOBOM AeSITEIBHOCTH: B aJBOKaType, B Cylax,
IIPOKypaType U T. . Bo MHOTUX HalllUX MHTEPBBIO a/IBOKATHI OTMEYaIH,
YTO IIOCJIE HOTYYeHUs JUIIJIOMA OHU CTOJIKHYINCH C TEM, YTO PeaTuu
PaboThl CHJIBHO PACXOJUJINCH C UX CTYJeHUYeCKHMH IIPe/ICTaBIeHUSIMU
0 IOPUUYECKOH ITPaKTHKe.

9T06bI 06IETYUTH BXOJ B IPOQECCHI0, B aJBOKaType CYIIeCTByeT
PAL IIePeXOIHBIX MHCTUTYTOB KaK GpopMaTbHbIX (HAlIlpUMep, ITO3UITHHU
cTaXiepa MY IIOMOIIHUKA), TaK U HedopMaTbHBIX (CHCTeMa HAaCTaB-
HHYeCTBa, KIy6hI MOJIOABIX aZBOKATOB). II0ATOTOBUTEIHHOM CTYIIEHbIO
Ha IIyTH B aJJBOKATYPY SBISAETCS JesITeIbHOCTD B JO/DKHOCTY IIOMOLTHHU-
Ka ¥ CTa)kepa aiBOKaTa, KOTOpbIe pab0oTaIOT II0 TPYZOBOMY JOTOBOPY C aJ-
BOKATCKUM o6pa3oBaHHeM. OCO6eHHO BeJINKO 3HAa4eHUe STUX IIpoMe-
XKYTOYHBIX CTyIIeHeH 60 B COBETCKOE U IIOCTCOBETCKOE BpeMSI 0 TOTO,
KaK IOsIBUJIACh CUCTeMa 3K3aMeHOB. IIpH OTCY TCTBUH SK3aMeHAIJHOHHO-
ro puakTpa 6-12-MecsauHas paboTa Ioj, PyKOBOACTBOM CTapIIHX aZBOKa-
TOB I03BOJISIIA JaTh OLIeHKY KaHAUIATY B KOJUIETHIO. B IlepecTpoedHoe
BpeMs KOJUIETUH MOIJIM BapbUPOBaTh BpeMSI CTAXXHUPOBKH, IIPOJJIeBaTh
WJIM COKPAIaTh ee B 3aBUCHMOCTH OT YPOBHS KAaHAUIATOB, T. €. HACTPau-
BaTh 3TOT QUIIBTP I10J, CBOU HYKIBL. B KaKMX-TO KOJIIETUSIX B KOHIIE CTa-
KUPOBKM KaHAUAAT JO/DKEH 6bLI HAIIKCaTh IIMCBMEHHYIO paboTy’.

Ba)kHO, YTO IT0J, PYKOBOJCTBOM KYyPaTopa CTa)Xephl HE TOIBKO IIOIY-
4JaloT IOpUANYECKUe 3HAaHU S, HO U HapabaThIBAlOT IIPAKTHYECKUH OIIBIT
TIOBeIeHH B CYyJe, O6LIEHUS C KINEHTaMH.

1 B MOCKOBCKOM IOPOZACKOM KOJUIETMY Hadana 1990-X TaKOM 9K3aMeHaIlMOHHOM
PpaboToii 6bLIa IOATOTOBKA COBCTBEHHOM BEPCUHU ITPOEKTA 3aKOHA 06 alBOKAType
[Burrage, 1990].
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OH MEeHA MHOZUM MAKUM HUMEcKUM [8eusam], Kak peulamb 60npockl 6HE NPomo-
Koaa, yuu. 3decb umeemca 8 udy He dasamb JeHbzU, He B3AMOYHUYECBO, A NPOCO
napa fpas 8 KaHueaapuu. «Bbl OMAUYHO 8bizaadume cezo0HA» Moxcem ucxod dena
nomeHaAmb. <...> H mbl ce200H4 noayuaewn 6ymazy, Ha Komopyto cpok 30 dHeil. (-
BOKaT, MOCKBa).

B cBoU 1epBhIe Cye6HbIe 3aceJaHMsI aIBOKAT, KAK IIPAaBHJIO, XOTUT BJIBO-
€M CO CBOMM KyPpaTOpOM, IIoIy4as Ha IIPaKTHKe HaI/IILHOe IIPe/iCTaB-
JeHUe 0 ciocobax M TeXHUKaX BeJeHUs IIpolecca. Kpome TOro, B KOJ-
JIEKTUBHBIX 00beIUHEHUSIX aBOKAT IOJIyYaeT AOCTYN K GOIBIIOMY
KOJIM4YeCTBY 06pas3IioB IIPOLieCCyaabHbIX JOKYMEHTOB U JOTOBOPOB, Ha-
KOIZIEHHBIX KOJUIETaMHU 32 MHOTOJIETHIOIO IIPAaKTUKY. Ha IIepBhIX II0pax
3TO CHUIBHO 06JIeryaeT XM3Hb MOJIOJOMY a/IBOKATY, IIO3BOJISAS «HE H30-
6peTaTs BeJIOCUIIE/I», HO, KAK MBI ITFICAJIU BHIIIIE, SIBJISIETCS JIUIID IIOATO-
TOBUTEJIBHOM CTYIIEHBIO Ha Iy TH K ITpodeccroHann3my. IIOMHUMO 3TOro
CYIIeCTBYeT CIIeIIHaIbHbIH Ky PC BBeIEHU S B aJBOKATCKYIO0 IpodeccHio,
KOTOPBII OpraHM30BbIBaeT afiBOKATCKas I1ajaTa. B HEKOTOPBIX peruoHax
TaK)Xe BCTpevYaeTcs UAyIas CHU3Y MHUIIMaTHBAa MOJIOJBIX alBOKATOB,
KOTOpBIE CO3JA0T CBOU KJIYOBI IJIs1 06MeHa OITBITOM, O6CY K/ IeHU S Hayd-
HBIX ¥ IPaKTUIECKUX IPobeM B 061acTU ITpaBa. TAKHMM 06pa3oM, IIpo-
deccroHATBHBIN B3NS — 3TO TO, UYTO IlepefaeTcs He Yepe3 U3ydeHHe
TEOPHH, a 4Yepe3 HelloCPeACTBEeHHOE B3aMO/IEMICTBHE C IIPEACTaBUTEISI-
MU IpodecCcuy ¥ BO3MOXXHOCTH ITEPEHSITD UX OIIBIT.

Ho ecut 1151 10PUIYECKOU JIeTETFHOCTH OCBOEHUE ITPAaKTUYECKUX
HaBBIKOB fIBJIIE€TCSA MIPHOPHUTETHBIM, MOXXHO JIKM B TAKOM CJIy4ae roBO-
PHUTB 0 TOM, YTO Te, KTO HE UMeeT AUILIOMA O BBICIIIEM IOPHUAUYECKOM
06pa3oBaHUM, HO UMeeT HeO6XOJUMYI0 IPaKTUYECKYIO ITIOATOTOBKY,
B IUTaHe ITpodecCHoHaNTN3Ma 6YLyT MajIo OTIMYaThCS OT JUILIOMHPO-
BaHHBIX IOPUCTOB? DTO MOXEeT GBITH TaK, HO C OZHOM Ba)XHOM OTOBOPKOH.
OGBIYHO TaKHe IIPe/ICTABUTENN KOHIIEHTPUPYIOTCS Ha OJHOM THIIE JIeI,
JDOCTUTras IIOJTHOro TPaKTUYeCKOTo 3HaHHU S 0 cCXeMe JIeCTBHUH B Caydasx
JTII, criopax 110 JXKKX, mepepacdeTe II€HCUH, TPYAOBBIX CIIOpax H T.J.
BO3MOXXHOCTB YCITELITHOTO BeJeHUs el 0ObIBaTeIsIMU B 3TUX cdepax
TIPU3HAIOT JaXke TPopeCCHOHATBHbIE FOPUCTHI: «90% BCEX IOPUIUYECKUX
YCIYT — 3TO «KeHChI», HA60PBI JeHCTBUM, COBEPIINB KOTOPbIE, IIOTyYa-
ellb OIpeeeHHBIN pe3yabrar. FOpHucTa OT IPOCTOro YeloBeKa B 3TOM
ciy4ae OTIMYaeT JUIID TO, YTO IOPHCT 3HAKOM C mpoueaypamu. CTOUT
IIPOCTOMY YeJIOBEKY 03HAaKOMMThCS C HUMH, IIOHATH IIPaBUIa, X IOPUCT
eMy He Hy)XeH»'. KTlo4eBOM MOMEHT 3/leCh CBSI3aH C OCBO€HHeM ITopsaKa
IIpoBeieHU IporeAyp. Torma Kak IpaKTUYeCKOoe 3HaHMe I0PUCTA IIPeJi-

1  KomMeHTapui. 3akoH. py (MHTepHeT-pecypc). (https: //zakon.ru/blog/2016/2/3/
novye_voprosy_dlya_ekzamena_na_prisvoenie_statusa_advokata#
comment_262428)
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mojaraeT yMeHUe IIPOAOKUTD PAJ, TOCTYIIUTH IPAaBUJIBHO «B TI060M
IPyTroM ciIydaer, IyCTh U OTIUYHOM OT TOTO0, C YeM OH IIPUBBIYHO MMeT
Ieso. II03TOMYy OYeHb YacTO B HAIIUX WHTEPBBIO aIBOKATHI PACCKA3bIBa-
JIY O CIIy4asiX PaclIvpeHUs UIH BooOIe M3MEeHEeHUS CBOEH CIIelualn-
3aIUY, KOTOpOe Ha MePBHIX IT0Pax JaBaJIoCh CO CKPUIIOM, HO IIOTOM OHU
6BICTPO IPUHOPABIUBAINCEH. B YHUBEPCUTETAX U B OGIIEHUH C KOJIJIETa-
MU BbIpabaThIBAIOTCS He CTOIHKO KOHKPETHBIE HAaBBIKHU, CKOIBKO CIIOC06
MbllIeHus. IIpodeccroHaIn3M B IIEPBYIO OUyepeb CBI3aH He C yMe-
HUEM PelluTh MPo6IeMy, 3TO YUCTO UHCTPYMEHTAIbHAas 3a/1a4a, a Io-
CTaBUTH ee, JaTh HaMMeHOBaHIe BelllaM U 3aJaTh KOHTEKCT JeHCTBUU
10 OTHOIIIEHUI0 K HUM [Schon, 1983, p. 40-41]. Be3 xopoliei TeopeTHye-
CKOM ITOATOTOBKHY U OGIIMPHOM MPaKTUKU JOCTUYH TOTO HEBO3MOXHO.
YV PUMJISTH CYIIIECTBOBAJIO CIIeIIMaIbHOE BhIpakeHUe «JatiTe MHe pak-
TBI, S JaM BaM IIPaBo». B yHUBepCcHUTETaX TAKOM HaBBIK HapabaThIBAETCS
Ha pellleHUsX Ka3yCcoB, KOT/|a AaeTCs BBOJHAS GpaKTUIecKast CUTYaIlus
U HaJO JaTh ee IOPUINYECKYI0 TPaKTOBKY. IIpenofaBaTeslb IIPU 3TOM
OIleHUBaeT He IIPaBUJIBHOCTh OTBeTa (BO3MOXXHO HECKOJIBKO ITPOTH-
BOpedaInuXx APYT APYTYy NPAaBUJIBHBIX PEIleHUi), a yMeHUe CTyAeHTa
BBICTPOUTH IIO3UIIUIO U apTYMEHTHUPOBATH ee'. DTO YMeHHe I0PHCTOB
yBUZETH 32 paKTaMU IIPaBoO ellle B XIX B. HEMELIKUH YIeHbIH Pygonabd
erpHHr 0603HAYMI KaK «<IOPUAUYECKass TEXHUKa» [P'IepHHr, 1905). Ecnu
Yesl0oBeK, He NMEIOUINH IPUINYEecKoro o6pa3oBaHus, 6yaeT BUIETh
TOJBKO KOHKPETHYIO IP06IeMy, KOTOPYIO OH HAy4HJICS pellaTh yepe3
CYZ 110 HaKaTaHHOH KoJjiee, TO ITPodeCCHOHATN3M I0PUCTA IIPOSIBIAETCS
B CIIOCOGHOCTH YBUZAETH 3a 3TUM ellle U IIPaBOBYIO mpobiemMy. B uHTep-
BBIO QIBOKATHI YAaCTO OTMeYaJH, YTO eC/IU IeJI0 HHTepecHoe C IIPaBOBOM
TOYKHY 3pEeHUs], TO OHU I'OTOBHI OTKA3aThCSA OT BO3HATPAXKIeHUS.
OmHaKo, HECMOTPS Ha IepeyrciIeHHble 6a30Bble HABBIKY, KOTOPBIE
OYepUYUBAIOT TPAHUILY MEXAY IPodecCHOHATIOM U 06bIBaTeIeM, IIpaK-
THUYeCKUe peayiny paboThl MOTYT CHJIBHO OTIUYAThCS Y PA3HBIX IIOJ-
rpynm npodeccuu. Tak, afJBOKATY, 3aKPhIBAIOIEMY KPYIIHbIE CETKU
M&A (cusiHYEe U TIOTJIONIEHME), HeJIeTKO IOHSATD ITIPo6IeMbl aJBOKATa,
CBSI3aHHBIE C IIPOXOIOM B CH130 K CBOEMY TIOA3AIIUTHOMY. XOTS Y 060HX
B KapMaHe GyyT yZOCTOBEPEHUS OLMHAKOBOr0 06pa3ia U 3a Ile4aMu
OIIBIT CJaYU OJJTHAKOBOTO 9K3aMeHa, UX mpodeCcCHOHATbHbIE MUPHI 6Y-
IOYT CYLIeCTBEHHO OTIMYAThCs. I1006HbIe PacX0XeHUS BHYTPH IIPO-
deccuu moMoraeT OCMBICTUTD KOHIIENIIUS «COOOIeCTBa MTPAKTHUKIUY,
KOTOpas poxjaeTcs B Hadaje 1990-X ToJl0B B paMKaX MCCIeJoBaHUMN

1 Ha ropunuyeckoM dakynbTeTe CII6I'Y TaKue 3aJaqy¥l C IIOCTAHOBKOH IIPaBO-
BOM ITpO6IeMBI, He MMeIollel eIMHCTBEHHOTO pellleH ) I, Ha3bIBAIOTCS «3a8ad-
kamu IIIBapria» 110 UMEHU UX COCTaBUTENS, JOIleHTa Kade phl TPaXKAaHCKOTO
npouecca M. 3. IlIBapria. CIIMCOK 3a/ja¥ MOXHO HalTU Ha UHTePHET-pPecypce
http://civilprocess.ru/wiki/3azauxu_ITIBapria.
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II0 COITUAJIPHOMY HAay4Y€HHIO 1 MEHEIXXMEHTY, HO ITIOCTEII€HHO ITPOHU-
KaeT B COITNOJIOT U0 npod)eccnﬁ.

Coob6urecTBa IMPaKTHUKH: IPodecCHOHATbHbIE MUPBI
aJIBOKaTOB

Ba)XXHOCTh HMPAKTHUYECKOTO KOHTEKCTa paboThl misi GopMUPOBaHUSA
IpodecCHOHATBHOTO COO6INecTBa PacKphIBaeTcs B KHUTre JI. MaTep,
K. MakWBsHa u P. MaiiMaHa, MOCBSIIIEHHON afiBOKaTaM, CIIeI[HaTIU-
3UPYIOLIMMCS Ha Jeax o pasBofe [Mather, McEwen, Maiman, 2001].
B KHUTe IIPOBOAUTCS HUJes O TOM, YTO IIpeACTaBlIeHNe 060 BceX YIeHaX
AMepHKaHCKOM accoIiMally I0PUCTOB KaK KOHCOTHUUPOBAaHHOM IIPO-
deccroHaTPHOM COOGIIECTBE HE YYUTHIBAET PA3IUYHS B IOBCETHEBHBIX
YCJIOBHUISIX U IIPaKTHKaX paboThl pa3HBIX I'PYIIII IOPUCTOB. B 4aCTHOCTH,
IIpeCTAaBUTEIBCTBO B 6paKOPa3BOAHBIX IIPOIIECCAX SIBISETCS SIPKO BbI-
PaXX€HHOM M JOBOJIBHO MacCOBOM 06/IaCThIO IOPUANYECKOM IIPAKTUKH.
AJZIBOKaThI, KOTOpBIEe 6ePyTCS 3a TaKUe [ejla, MUMEIOT pa3feiseMble HH-
Tepecsl, OGIIMI OIBIT U HerJlacHbIe IIPaBUJIa BelleHUs Jena. IIosToMy
IIpeACTaBUTENH 3TOM aJBOKATCKOM I'PYIIIBI 6YAYT OPHEHTHUPOBATHC
B CBOeM IIOBeIeHHH Ha KOJUIeT CO CXOJHBIM OIIBITOM, a He Ha abCTPaKT-
HOe MHOXXeCTBO IOPHCTOB, KOTOPO€e IIPH3BaHa Pelpe3eHTHUPOBATh ACCO-
nuanus. 4YTo6sl 3adpUKCHPOBATh 3HAYMMOCTS Pa3fensieMoro IPaKTH-
YeCKOTO OIBITA JJIsS BRICTPAWBAaHUS IPOPECCHOHATFHOTO COO6IIECTBa,
JI. MaTep, K. MakVB3H U P. Mo¥iMaH BBOJAT TEPMHUH «COOOIIECTBO ITpaK-
TUKM» (community of practice). ITox HUM IOHUMAETCS Ta WJIN WHAS
rpymnia IpakTUKYIOIMX I0PUCTOB, KOTOPbIe COOTHOCST cebsi APYT C APY-
TOM, UMEIOT 06IIIvie OXXUTAHUS U CTAHJapThI.

Ec/IM OTTaJTKUBAThCS OT KPUTEPUS CXOACTBA IIPAKTHK, TO CTPYKTYP-
HO-PYHKITMOHAIUCTCKOE OIpeieieHue mpodecCcroHaIbHOTO CoobIie-
CTBa II0Ka3bIBaeT BCIO CBOIO C/Ia6OCTh. MBI y2Ke He MO)XKeM, KaK GyHKIIHO-
HaJIUCT YUWIbSIM I'y]i, BBLIETUTH BOCEMb IIPHU3HAKOB IIPOdECCHOHATBHOTO
coobIecTBa — eCTh JUIIb 06;1aCTH MIPaKTHUKH, B KOTOPBIX COOGIIECTBO
mposBiseT cebs. TeM cCaMbIM MBI IIPUXOAUM K Gojlee TUHAMUYHOMY
TIOHMMAaHMUI0 IPodeCCHOHATBHOTO co0bIIecTBa. OCO6EHHO XOPOILIO 3TO
3aMeTHO, eC/IM CPaBHUTH aIBOKATOB-YHHUBEPCAINCTOB, s KOTOPBIX
6pakopa3BOJHBIE Jiefla SIBISIOTCS JUIIb ONHUMH U3 MHOTHX, U Y3KHUX
CIIeIAINCTOB, KOHIIEHTPUPYIOIIMXCS TOIBKO Ha Pa3BoAax. IIOCKOIBKY
U Te, U APyTrHe 061aJal0T CXOJHBIM OIIBITOM YYacCTHsI B 6paKopa3sBOJHBIX
mporieccax, MpeACcTaBIeHUs O «pa3yMHOM (aZleKBaTHOM) FOPUCTe» Y HUX
6yAyT coBIIajaTh. HalrprMep, 3T0 KacaeTcs ITOBeJeHUsI aJBOKaTa BO Bpe-
M IEPETOBOPOB O pas3jieie UMYILIEeCTBa: YIIPIMbIe I HECTOBOPDYHBBIE
aIBOKAThI OKa3bIBAIOTCH 3a TPAHbIO «aIeKBaTHOCTH» (MX HepOpMaIbHO
Ha3bIBaIOT «P3M60»). II0 3TOMY BOIIpoCy 06a THUIIA afBOKATOB GYAYT 06-
Pa30BBIBaTh COOOIIECTBO MPAKTUKU. OFHAKO Y afBOKATOB-YHUBEPCAIU-
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CTOB Ype3MepHas JOTOITHOCTH 6PaKOpa3BOAHBIX aIBOKATOB B BOIIPOCAaX
CeMeMHOro npaBa U ITy60Koe IOrpyXeHue B IICX0JIOTHYeCKUe IIPo-
6;11eMbI KJTMEeHTa BbI3bIBaeT HerpusTHe [Ibid., p. 54-56). COOTBETCTBEHHO
B 9TOM 0671aCTH COOBIIECTBO MPAaKTUKU 6YeT CKIaAbIBATHCS TOIBKO Me-
Ky aJBOKATAMH, CIIEI[UATU3UPYIONIMMUCS Ha pa3Bofax.

B ciy4ae ¢ POCCHMCKMMU afBOKAaTaMU MBI MMeeM JBe HEPaBHO-
MepHbIe KOHCTE/ISIIUN pabouyuX MPAKTUK: a) CBI3aHHBIE C IIOMOIIBIO
rpaxjaaHaM; 6) CBSI3aHHBIE C OKa3aHUEM YCIYT KOMMeEPYECKUM IIpeJ-
npuaTHUIM. IIpeobiafaHue ITepBoii O6BACHSIETCS CYLeCTBOBAaHUEM afl-
BOKaTCKOIH MOHOITOJTMY Ha Y4acTHe B YTOJIOBHBIX Jie/IaX, TOrJa Kak B cde-
Pe oxa3aHUs YCIAYT 6U3HECY eCTh CHIbHAS KOHKYPEHIIVS CO CTOPOHBI
opuguYecKux ¢upM. OZHAKO CBOLUTH aZBOKATCKYIO JeSITeIbHOCTh
K YTOJIOBHOM COCTaBISIONIEI HEBEPHO, CYIIECTBYIOT a[BOKAaTCKUe 610po,
OPUEHTHUPYOIIMECS IPENMYIIeCTBeHHO Ha KOPIIOPATUBHBIX KIIHEHTOB.
Kpome TOro, Ha YPOBHE OTHENIbHBIX afIBOKATOB MOXET BCTPEYaThCs aK-
IIEeHT Ha paboTe ¢ KOMMePYEeCKHUMHU CTPYKTYpPaMU, 0CO6€HHO KOTa CTa-
TYC a/iBOKaTa IOJIyvaeT I0PUCT, paHbllle paboTaBIINH B 3TOH chepe. Ha-
IIpUMepP, FOPUCT 10 6aHKPOTCTBY MOXKET HOJTYIUTH aABOKATCKUU CTATYC,
YTO6BI UMETh BO3MOXXHOCTH 06€CTIE€YUTD 3aLUTY B CAydae YTOJIOBHOTO
IIpecieJOBaHUS TOII-MeHe[KMEeHTA IT0 CTaThsIM, CBSI3aHHBIM C 6aHKPOT-
cTBOM'. Bo36y k/IeHUe [ieI TI0 TAKMUM COCTaBaM KpaiiHe pefIKo BCTpeda-
eTcs, II09TOMY CTaTyC afiBoKaTa 6yIeT UrpaTh CKOpee POJIb CTPaXOBKH.
PyTHHHBIE TPAaKTUKH TAKOTO IOPUCTA OT MOJTYIYeHUS a[BOKATCKOTO CTa-
Tyca He IIOMEHSIOTCSI: OH 6YZeT IIPOLO/DKATH IPeJICTABISTh MHTEPECHI
KJIWEHTOB B 6aHKPOTHBIX IIPOIeccax B apbUTPaXKHBIX Cy[axX, YIaCTBO-
BaTh B COBETaX KPeAUTOPOB, BRICTPAVBATh OTHOLIEHUS C KOHKYPCHBIMHU
YHPaBISIONIMMHU U T. J.

HecMOTPs Ha TO YTO UMEIOTCS PA3IUYUS B IPAKTUKAX YIaCTUS B yIO-
JIOBHBIX U TPAXKIAHCKUX JIeJIaX, OCHOBHOM BO/IOPa3/ies BCE XKe IPOXOIUT
10 TUITY KJIMEeHTa: YacTHbIe JHUIA WM KopHopanuu. IIpegcraBieHye
UHTEpeCOB KOMITAaHUI MMeeT CBOIO CHelN(UKY B IIJIaHe TIOCTPOeHUS
OTHOIIEHUY C KJIMeHTaMU U B PeaIUusaX Y4acTUs B CyAeGHBIX IIpoIec-
caxX. Bo-TIlepBBIX, C KOMIIAHUSIMU €CTh BO3MOXHOCTH YCTAHOBJIEHUS
IOJITOBpEMEHHBIX OTHOLIEHUM, KOTJa 06ecIieduBaeTCs COIIPOBOXe-
HUe KOMMepYeCKOH IesITeIbHOCTH. B 3T0¥ 06;1acTH (B OCHOBHOM paboTa
C IOTOBOpPaMM) Y aJiBoKaTa 6yzeT ropaszo 60iblile mepecedeHHH ¢ mpak-
THKaMH I0PHUCTOB-UHXAYCOB WJIN IOPUCTOB KOHCAJTHUHTOBBIX aT€HTCTB
(«60IPIION YeTBEPKU» U MeHee KPYITHBIX), YeM C aJiBOKaTaMu, pabo-
TAIOIIMMU C TPaXkJaHaMu. BO-BTOPHIX, B POCCHU CYIIECTBYIOT CIIeI[Ha-
JW3VPOBAaHHBIE CY[bI s GU3Heca: eCiy Jesla TPakIaH pa3pelIaroTcs

1 Cr. 195 YK P® «HenmpaBoMepHBbIe IeHCTBUS IIPHU OAHKPOTCTBE, CT. 196 VK P®
«IIpefHaMepeHHOe 6AaHKPOTCTBOY, CT. 197 YK P® «PUKTUBHOE 6aHKPOTCTBOM.
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B CyZax o6Iieii IOpUCAUKIINH, TO CIIOPHI OPTaHU3AIIUI pacCMaTpHUBa-
I0TCS B ap6UTPaXKHBIX CyJax. B aToi cdepe agBoKkaTam ONSATH XKe OYAYT
6JIrDKe IT0 MHTepecaM U CTaHJapTaM BeJleHUsI iejia He KOJLJIETH, IIPaKTH-
KYIolliye B 0611el IOPUCAUKIINY, a CKOpee COTPYAHUKU IPUANIECKUX
bupMm, nycTh 1 6€3 aZBOKATCKOro CTaTyca. 3a IocaefHYe ABAIATh JIeT
XapaKTePHCTUKU 3TUX ABYX THUIIOB CYOB — JJIsS TPXKAAH U IS 613-
Heca — CTa/IM CUJIBHO Pa3HUTHCS; COOTBETCTBEHHO B HUX U3MEHUIKChH
U YCJIOBUS PabOTHI IOPUCTOB.

Hannuue 3¢pbeKTUBHO paboTaioleil CUCTEMBI 3JIEKTPOHHOTO IIpa-
BOCYZHUSI — OJHA M3 BaXXHEHMIINX 0COOeHHOCTeH ap6UTPaKHBIX CYJOB.
B mpaKTHU4YeCKui 061X0f mpodeCCHOHATBHBIX IIPeICTaBUTENEH 6BICTPO
BOILLTH y06CTBa, KOTOPBIE BIEKJIO 32 CO60M 3/IeKTPOHHOE IIPaBOCyHe.
BOJBIIMHCTBO IOPUANYECKUX OIIEpAlU B pAMKaX CBOEro CyJae6GHOro
Jesla MOXXHO COBepIaTh, He OTXO/s OT KOMIIbIOTepa: CKauMBaTh Cyne6-
HbIe pelleHHs, IT0NyYaTh 110 3JEKTPOHHOH II0YTe OII€PAaTHUBHYIO MH-
dopMaruio o ABIKEHUHN CyIe6GHOTO Jiea, ToJaBaTh IIPOLeCcCyalbHbIe
DOKYMEHTHI B OTCKAHHPOBAaHHOM BHJ€e. KpoMe TOro, ZeHCTBYeT CepBHC
OHJIAMH-PACIIMCaHHSI, C IIOMOIIBI0 KOTOPOTO MOXXHO OTCJIEXXHBATh B pe-
XKHIMe peaTbHOr0 BpeMeHH, KaK JBHKETCS pacIicaHye B TOM 3aJIe Cy[a,
B KOTOPOM 6yZieT pacCMaTpUBaThCS Jejo. B cyfax CIydaroTcs HeU3s-
6eXXHBbIe 3aJePIKKH, ITIOPOH IO HECKOTBKUX YaCOB, YTO 3aCTABISET JOIT0
OXXUAATh PACCMOTPEHHS elIa, a STOT CEPBUC IIOMOTaeT JUCTAaHIIMOHHO
OTCJIeXXUBATh IPOABIDKEHUE OYepea, PAIlIOHAIFHO OPraHMU30BbIBaAS
cBoe pabodee BpeMs. Takxxe B apOUTPaXKHBIX CYAaX eCTh BO3MOXXHOCTb
y4acTus B CyZe6HOM 3aceJaHUU IT0 BUAeOKOHepeHIICBA3U. Bce 3TN
IIPeNMYILeCTBa TU60 OTCYTCTBYIOT, TH60 HaXOASATCS B 3a4aTOYHOM CO-
CTOSIHUHU B OOBIYHBIX CYZaX AJISI FPaXKIaH’.

Kpome TOro, B ap6UTPa)kHOM Cy/ie IIpolieccyalbHble IPOTUBHUKH
TIOYTH BCET/A BISIOTCS IPodeCcCHOHATPHPIMHY IOPHUCTAMU (32 PeJKUM
HUCKIIOYeHHeM, KOTZla MHTepechl OpraHU3aliy IIPeCTaBiIseT PyKOBO-
IOUTEIb), YTO HaeT CAeLyIoUUil 3¢PeKT: Cyabs U MPeICTaBUTEIN aCTO
PpaboTarT B pexuMe KOJIeTHaJIBHOM JUCKYCCHH. B 4aCTHOCTH, IIpel-
CTaBUTEIH M3JIaraloT CBOO IO3UIIHIO IO eIy TaK, YTO6BI CyIbsl IIPU He-
06X0JMMOCTH MOT CKOITIPOBATh €€ B TEKCT pellleHH s, U CTaparoTCs IIpe-
DOCTAaBUTH CYLy 3MEKTPOHHYIO KOIIMIO CBOErO OT3hIBA WJIU 3asBI€HUS,
4TO6BI MAaKCHMAJIBHO YIIPOCTHUTH 3TOT IIporiecc. IIpoucxopsiee Hello-
CpeACTBEHHO B 3aJIe CyZa TaKXe OTINYaeTCs B 3HAYUTEIbHOM CTEeIIeH!.
KOMMYHHKAIUS B apOUTPaXKHBIX CYAaX IIPOUCXOSUT C IITHPOKUM IIPU-
MeHEeHUEM CIEINaTbHONA TEPMHUHOJIOTUU U Pa3BOPAaYMBAETCS B CTPO-

1  BouapoB T. (2015) DIeKTPOHHOe IIpaBOCyAUe s OM3Heca M AJs TPaxkJaH.
Bedomocmu, 3808. (https: //www.vedomosti.ru/opinion/articles/2015/04/09/
elektronnoe-pravosudie-dlya-biznesa-i-dlya-grazhdan)
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TOM COOTBETCTBHHU C IIPOIECCYATbHBIMHU CTAgUsIMU. IIpodeccroHarn-
Hble YYaCTHHUKHM YeTKO IIPeCTaBISIOT cebe, YTO MMEHHO Heo6X0AMMO
CKa3aTh ¥ Ha KaKOM CTalNH, I03TOMY CaMoO 3aceIaHue (32 UCKII0YeHH-
eM CJIOXHBIX, HeTUIIOBBIX JleN) IIPOXOJUT PYTHHHO U 6bICTPO. B cyzax
0611e IOPHUCIUKITUY, IIOCKOIBKY TaM YYaCTHUKAMHU YacCTO SIBIISIIOTCS
06BIYHBIe TpaXkJaHe, KOMMYHHUKALIMS IIPOXOTUT B 60jiee HepOpMaIh-
HOM KJIF0Ye, IO YAC JOCTUTAs CUIBHOI0 SMOIIHOHATBHOr0 HakKana. Cyabs
YacTo IIePeXOofUT Ha O6BIIeHHYIO JIEKCHKY, IIOTOMY YTO B IIPOTHBHOM
cIyd4ae rpaxcjaHe IIPOCTO He CMOTYT IIOHSITH CMBICI IIPOHCXO/SIIIIETO
B 3aJIe cyga. Cyabs obluel IOPUCIUKIITMH MOXeT OTKJIOHUTHCS OT HEKO-
TOPBIX IIPOIECCYANbHBIX CTAIUN WUIH IIPABUI, a B ap6UTPaXHOM Cyle
Bce ropasyio 6onee GopMaIHN30BaHO'.

Bce 3T 0CO6€HHOCTY HAKJIabIBAIOT CBOM OTIIEYAaTOK HA COCTOSTHHE
agBOKATCKOI mpodeccuy. Bo3HUKaeT HepaBeHCTBO, KOTa OTHO «C006-
I[eCTBO IMIPaKTUKI» paboTaeT B 60/1ee KOMPOPTHBIX YCIOBUSIX U ITOTyUa-
eT BBICOKHE TOHOPApHI (CI0Jja OTHOCSATCSI HEMHOTOYHC/IeHHBIEe aBOKAThI
U I0PUCTHI 6€3 cTaTyca, OKa3bpIBAOLIYE YCIYTH 6U3HeCY), Toraa Kak Apy-
roe, 60jee MHOTOYHCJI€HHOE, TPYAUTCS B MeHee IIpUBJIeKaTelIbHbIX
YCIOBUSAX M YaCTO 32 HU3KYIO OILIATy B CHCTeMe Ha3HadYeHUs. BKIIIo-
JeHUe B aIBOKaTyPy BCeX IOPUCTOB B cdepe OKa3aHUsS YCIYT GH3HeCy
He YCTPaHUT Pa3INYUs ITUX «COOOIIECTB IIPAKTHUKU», OHU 06yCIOBIe-
HBI Pa3HHUIEH B XapaKTepe JesTeJIbHOCTH, KaK 6bLIO II0OKA3aHO BBIIIIE.
Hampumep, Takoe ke pasMexXeBaHMe ITOKa3aayu B CBOEM 3HAMEHUTOM
HCCIeIOBAHUY YUKArCKUX a/IBOKATOB XakHII 1 JITayMaHH ellle TPULIATh
JeT Ha3aj. XOTs ¥ aABOKATHI, 3aHHMMAIOIIVeCs JeIaMU IPaX(IaH, ¥ aJIBO-
KaTbl, OpHeHTHPOBAaHHEIe Ha 6U3HeC, SIBJISJINCH YWIeHaMHU eTUHON acco-
IIUAIMH, KOHTEKCT UX paboThI 6bLT HACTOIHKO PAa3HBIM, YTO OHU 06pa3o-
BBIBaJIY 6YKBaJIBHO [IBa Pa3HBIX MU DA I0PUCTOB [Heinz, Laumann, 1982].

I pyroi MOAXOASAIIeN UTIOCTPAIIUeN SIBISIOTCS IIONBITKY UHTETPU-
POBaTh IOPHUCTOB-MHXAYCOB B aJBOKATCKYI0 IPodeCcCHIo B eBPOIEHCKUX
cTpaHax. B TepMaHUY OHU UCTOPUIECKU WIEHBI aCCOITUATINU, HO 06pa-
3yI0T 0co6YIo mopkaTeropuio — Syndikusanwalt. Bo ®paHITHH e JIUIIb
¢ pedopmoii 1990-X IOPUCKOHCYIBTHI (conseils juridiques) BkaroYeHBI
B COCTaB aJBOKATyphl. OTHAKO U B l'epMaHUU, U BO PPaHIIUU OHHU TaK
U He CTaJIU IIOTHOLIEHHBIMHY YWIeHaMHU aJBOKATCKOH podeccuu. B gacT-
HOCTH, Ha KOPIIOPAaTUBHBIX IOPUCTOB He PAaCIIPOCTPaHIeTCs IPUBUIIETHS
a/IBOKATCKOM TallHEL [[pyro¥ IpruMep HepaBHOTO IOJI0XKEeHUSI IOPUCTOB-
HMHXAayCOB CBSI3aH C HeJJaBHUM pellleHHeM PeJiepaJbHOro COMAaIbHOrO0
cyza B TepMaHUH, KOTOPBIH OTKA3aJICS IPU3HATH IPABO TAKUX IOPUCTOB
Ha JIBTOTHOe IIeHCHOHHOoe o6ecIieyeHue. [IppMedaTeTbHbBI MOTHUBBI CyZa:
IOPUCT-UHXAYC HAXOMUTCS BHE TPodeCcCHul, IOCKOIbKY TPYAOBBIE OTHO-

1 Tozpo6Hee cM. {Bocharov, Titaev, 2017].
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LIeHUs ¢ paboTojaTeeM B OTIMYYE OT OTHOIIEHUH afBOKAT — KJIUEHT
OTrpaHUYMBAIOT aBTOHOMMUIO ITpodecCHOHANIBHOr0 CcyXxaeHus [Kilian,
2014]. MOXXHO OGHAPYXXUTh IPUMEDPHI M 06PAaTHOM CHUTYaIlMM, KOTJa
TIpeACTaBUTENH Pa3HbIX MPodeCcCHOHATBHBIX IPYIII, COCTOAIIE B Pa3-
HBIX aCCOLIMAITUAX, TEM He MeHee HMEIOT CX0XHe IPaKTUKHU. B ITojblre
aJBOKATHI U IOPUCKOHCYIBTHI BXOAST B IBe pa3Hble IpodeccroHaIbHbIe
acconyanyy: BepxoBHBIN COBET afBOKATYpPhI M HallMOHATBHBIHN COBET
FOPUCKOHCYJIBTOB, HO M3 YHCJIa IIOCIeTHUX CTaJM IIOCTeIIeHHO BhI/e-
JATHCS TPYIIIBI, OPHUEHTHPOBAaHHBIE He HAa COIIPOBOXKIeHUe OH3Heca,
a Ha cyZAe6HOe IIpeCTaBUTENIbCTBO. B MTOre pa3sInyus MeXIy IOpUC-
KOHCYJIFTAMH U aBOKaTaMU B IIPaKTUKaX PabOThI HaYaaIH CTUPATHCH,
YTO IT03BOJIHJIO MICC/IeIOBATeISIM TOBOPHTSH O ITpoLiecce «afBOKATH3AI[H»
FOPUCKOHCY/IBTOB [MPOBUYMHCKHY, 2012, p. 111].

B poccUICKOM clydae MBI IMeeM YeTKOe pa3MeXeBaHUe aJBOKaT-
CKOM mpodeccry ¢ KOPIOPAaTUBHBIMHU IOPHUCTAMH, YTO BBIPAXKAETCS
Ha YPOBHe 3aKOHOZATEeIBHOrO0 3allpeTa aJBoOKaTy 3aHUMAaTh NITaTHYIO
IDODXHOCTD B OPraHU3aIlkHU. B TeX xe 067acTaX, I7e aJJBOKATHI JeHCTBY-
IOT B OJHOM M TOM JKe IIPaKTHYeCKOM KOHTEKCTe BMeCTe C CyJe6HbIMU
IIpeCTaBUTENSIMU 6e3 aABOKATCKOrO CTAaTyCa, Pa3IU4dUs yKe He TaK 3a-
MeTHBI. OTHaKO, yeM MeHee IIpe/iCTaB/IeHbl Pa3JIUIUs B IPAaKTHUKaX pa-
60TbI, TeM 60JIblile BO3PACTaeT POIb CHUMBOJIUYECKHUX IPaHUI] A1 Gop-
MUPOBaHUS TPpodecCHOHATPHON UAEHTUIHOCTH.

BbITh aIBOKATOM: IIPodecCHOHANbHASA UAEHTHYHOCTD
Ha KOHTpacTe

B COIIMOJIOTUY MOHSITHE UJEHTUIHOCTU UMEET CIOXKHYIO UCTOPUIO,
IIOCKOJIBKY CTaBUT IO, COMHeHUe 6a30BOe pasjirdyeHre IICUXO0I0TH-
YeCKOTO U COI[MAJIBHOTO, 61arofapst KOTOPOMY COIIUOJIOTHS U COCTOSI-
JIach KaK JUCHUIUIMHA. Korma comyonaoru roBOpuIn 06 STHUYECKOH,
PacoBo¥i, HAITMOHATBHOM U 0605 [PYToi UJeHTUYHOCTH, Yallle BCETO
HMeJIOCh B By HEUTO ITy60KOe ¥ OCHOBaTeIbHOE, Ha YPOBHE IICUXU-
KY UHAWBHU/A, TYCTh U 06YCIOBI€HHOE MTPUHA/JIEHOCTHIO K COI[H-
ajbHOU rpynmne. IIo3Hee TaKOM XKeCTKOM KOHIIENIIIUN COIlUAJIbHBIHN
KOHCTPYKTHBH3M IPOTHUBOIOCTABUII CBOe ciaboe MOHUMaHUe UeH-
TUYHOCTH, TOBOPSI 0 HeM KaK O Y4eM-TO ZUCKYPCHBHO CO3/laBaeMOM,
a MOTOMY IIPUHHUMaeMOM 3a JaHHOCTH. OLHAKO 3TO JejaeT HeBO3MOX-
HBIM BCSIKO€ M3yUeHHe UIeHTUYHOCTH, IIOCKOJIbKY He II03BOJIsIeT COOT-
HEeCTHU TaKYyI0 Pa3MBITYIO aHATUTUIECKYIO0 KaTETOPUIO C PealbHOCTBIO.
U3 3TOr0 TEOPeTUYECKOTO TynuKa Pomxepc Bpyb6elikep u ®pemepuk
KyIiep mpe/araioTcs BRIOPaThCs, 0OTKA3aBIINCH OT ABYX YIOMSIHYTBIX
KpalHOCTEeH U CKOHI[EHTPUPOBAaB BHUMAaHUe He CTOJIBKO Ha UIeHTHUY-
HOCTH, CKOJIBKO Ha mpolieccax ugentudukainuu [Brubaker, Cooper,
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2000]. Heo6xX0Z1MO HCCIeI0BaTh TO, C IIOMOIIIbIO YETO YIEHBI I'PYIIIBI
TIOKA3bIBAIOT U HOKA3BIBAIOT CBOIO IIPUHAMJIEXKHOCTD K TPYIINle U He-
IIPHUHAJIEXHOCTh K Hel 4y)XaKoB. BOJBIIYIO POIb B 9TOM UTPAIOT CO-
IyaabHble CHUMBOJBL.

B OGBIIEHHOM pedYu IIOHATHE CHMBOJHYECKOTO YacCTO CBI3aHO
C YeM-TO ITIOBEPXHOCTHHIM, HEIIPOYHBIM U QIIOMAHBIM, IPOIIe TOBOPA,
C YeM-TO SIBHO Hecepbe3HbIM. OJHAKO B COIIMOJIOTHH CIOXKHJIOCHh COBCEM
HHOe OTHOIIeHHe K CUMBOJIaM. HicciefoBaHUS B TPaJULIUM CMBOIHU-
YeCKOro MHTEPAaKIIMOHM3Ma ITOKA3bIBAIOT, YTO HMEHHO CMBOJIBI Gpop-
MUPYIOT 9YBCTBO IIPUHAJJIEXHOCTH K COO61IecTBY. B cBoeM 60JIBIIOM
TpyZe «)K1Bble U MepTBbIe» aMePUKAHCKU COITHOIOT YUIbIM YOpHep
[2000] moxa3as 9TO Ha IpUMepe KHU3HU TUITMYHOTO aMePUKAHCKOT0 I'o-
ponka STHKU-CUTH. B pe3yibTaTe MHOTOJETHET0 3STHOIpadHIecKoro vc-
cJIeZJl0OBaHHUS HEGOIBIIOr0 TOPOACKOT0 COO6IIeCTBa OH BBIAEIUII Ba PoAa
CHIMBOJIOB, HaIIpaBJIeHHBIX 1) Ha OpMUPpOBaHUe IPUHAIEHKHOCTH K JIO-
KaJIbHOMY COOGIIeCTBY (MAEHTHUYHOCTD XKHUTeleH roposa); 2) Ha co3za-
HUe CeTMeHTapHbIX UJeHTUYHOCTeN (ITPUHA/JIEXHOCTD K Pa3INYHbIM
KJIy6aM, IIepKOBHBIM O6IIMHAM, 61aroTBOPUTENIBHBIM aCCOIIHALIHISM
U T.A.). Kak nuieT V. YopHep, «IIOBCIOAY, IZe obiiecTBa nupdepeHIn-
POBaHEI, eCTh 1 06513aTeIbHO JO/DKHBI 6BITh 5TH ABa THUIIA CUMBOINYe-
CKHUX cucTeM. CerMeHTapHble CCTEMBI 1al0T CHMBOJINYeCKYe CpeJiCTBa
I71s1 BBIpaXKeHHUsI YYBCTB YJIeHOB B paMKaX OTpaHUYeHHOM COMHUAApHO-
CTHU aBTOHOMHBIX CTPYKTYP; MHTerpaTUBHBIE Xe CHCTeMBI II03BOSIOT
BBIPAa3sHUTHCS OOLIUM UyBCTBaM, IIPUCYTCTBYIONINM B KaXK/IOM 4eJIoBe-
Ke, CHa6)Xas yYaCTHUKOB HEO6XOZMMBIMUY CUMBOJIAMHU JJIS1 BRIPa)XKeHU
eIWHCTBA, OIIYLaeMOoro BceMH 4JeHaMHM cooblecTBa» [YopHep, 2000,
p- 259].

MOXCHO IIPOBECTH 3/eCh ITapajuiend ¢ mpodeccuei. Eciau oHa gudde-
PeHIIMpOBaHa, TO Y IIpeficTaBUTeNs IOATPYIIIIBI eCTh 3ala4a He TOIBKO
TIPOJeMOHCTPHUPOBATh IPUHAIEXHOCTH K 0611el TpodeccHoHaTbHOM
rpyIllie, HO U II0Ka3aTh, YeM WX IOJTPYyIIIa OTAUYAETCS OT APYTUX.
B crydae ¢ agBOKaTaMM TaKOHM B3IVISZL OCO6€HHO aKTyajeH, IIOCKOIBKY
IpeACTaBUTEIU 3TOH TPodeCcCUu B CBOEH IIOBCeTHEBHOM /IeITeTbHOCTH
TIOCTOSSHHO CTAJTKHUBAIOTCS C APYTUMM IOPUCTaMH, BBIIIOMHSIOIIMMU
CXOZHYI0 paboTy, OTCI0Aa HEO6XOAMMOCTH IIOCTOSSHHO IOAYEPKHBATh
rpaHuIsl. Takas CHCTeMa CIOXKHIACH Y)ke BCKope mocie pedopm 1864 T,
KOT'/Ia CITYCTS AecsTh JIeT IT0c/ie HUX Hapsy ¢ IPUCSIXHBIMU ITOBEepeH-
HBIMH CTaJIH IeFICTBOBATh YaCTHEIE IIOBePeHHbIe, IT0NyYaBIlkie IaTeHThI
Ha BeJIeHUe JieJI B KOHKPETHOM cyzie. IIpodeccroHanbHa g UIeHTUIHOCTD
YJIeHOB 3TUX I'PYIIII BBICTPaKBajIach Ha OCHOBE CHMBOINYeCKUX I'PaHUII,
OT/EJISIONINX «CBOUX» OT «IYKUX» [BrarogeTesnesa, 2013, p. 179]. Haub6o-
Jiee 3aMeTHOM I'PaHUIIEN MeXY JByMS I'PYIIIIaMU 6bLI AUILIOM 06 YHU-
BEPCUTETCKOM 06pa3oBaHUU. ECIH I MPUCSIKHBIX ITIOBEPEHHBIX TU-
IUIOM 6BLI 06sI3aTeIeH, TO AJIsl YaCTHOM afiBOKATyPHI TaKoe Tpe6oBaHMe
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OTCYTCTBOBaJI0 — IIPOBEPKY IOPUANYECKUX 3HAHUH 6pas Ha cebs TOT
CYZ, KOTOPBIH BBIJABaJ IIaTEHT YaCTHOMY IIOBEpeHHOMY. OTHAaKO 3Ha-
YeHUe YHUBEPCUTETCKOro 06pa30BaHU GbLIO0 CBSI3aHO HE CTOIBKO C II0-
JTy4aeMBIMU TaM 3HAHUSMH, CKOJIBKO C IIEPBUYHBIM GOPMHUPOBaHIEM
npodecCHOHAIBHON UAEHTUYHOCTH. B 60IBIIMHCTBE CIyYaeB HETaTHB-
HbIe OLIeHKH YaCTHBIX IIOBEPEHHBIX KacaJIHuCh TOro, YTO TyAa Iolajaia
JOBOJIPHO pa3HOIIepPCTHAs My6IuKa M3 pa3HbIX COCIOBUH U mpodec-
cuii: «Kagpsl ee [4acTHOM aJBOKATYPhI| CTAIU IIOIOTHSATHCS CIydan-
HBIM U «BpEMEHHBIM» 3JIEMEHTOM, YHIDKAIOIIMM II0JYaC AesITeIbHOCTD
caMo¥ KOPIOpaIluH B IVIa3ax 06IIecTBEHHOr0 MHeHMs. U B caMoM Jieste
KTO UJIeT 3a9aCTY0 B YaCTHbIE II0BepeHHbIe? V1 IPOrHaHHBIIN BOJIOCTHOM
IMcapb, ¥ UCKIIOYeHHBIHN U3 CIyXK6bI YMHOBHUK, ITOTYIPAMOTHBIH KY-
JIAaK-MYKUK 13 6e33eMeTbHbIX U TIOMULIeCKUH U aJBOKATCKUH ITHCeI]
¥ T.1L.» [®@puamaHn, 1897, p. 3]. B To BpeMs Kak GyAyIIWH IPUCSIKHBIHN
TIOBEPEHHBIH yKe CO CTyAeHYeCKOH CKaMbU OKYHAJICS B IOPUIUYECKYIO
cpeny.

B HacTosIIIee BpeMsl YHUBEPCUTETCKOe 06pa3oBaHue YTPATHIIO II0-
IDo6HOe 3HaUYeHMe MapKepa mpodeccru. Ceiiuac 1 aJBOKATHI, ¥ IPAKTH-
KYIOIlIyie J0PUCTBI 6e3 CTaTyca MMEIOT JUIIJIOM O BBICIIEM IOPUANYECKOM
obpasoBaHMH. Kakue B TAKOM clydae CHUMBOJIHYeCKHe I'PAHUIIBI BBI-
CTPauBalOT COBPeMEHHBIE aJIBOKATHI IS OTTPaHUYEeHHUS ce6s OT Ipel-
cTaBUTeNIeH JPYTUX IPyNI? ONHUM U3 BaXXHEHIINX CHMBOJIOB SIB/ISIETCS
PUTYaI HHUITHANIMY B OpMe 5K3aMEHOB U IIPUCITH. IIprMeYaTenbHo,
4TO IPU IPUHSTHUY 3K3aMEeHOB aKIeHT ieJIaeTCs He TOJIBKO Ha BOIIPocax
mmpaBa, KOTOPHIX GOMBIIMHCTBO, a Ha 3HAHUHM caMoOi mpodeccuu, Kyaa
KaHAUJAT CTPEMUTCS II0IIaCTh. BOT KaK OIMCHIBAaeT 3TO B MUHTEPBBIO HO-
BOMCIIEYEHHBIH aJBOKAT.

Mmue kamemcsa, 4 8ech 200 zomosunca. 5 2080pi0 He 0 meopemuyeckoil nodzomos-
Ke 8 NJlAHe 3HAHUS OMPACEe8020 3AKOH00AMeNbCMBd, NOMoMy YMmo 8 MeHS 8 UH-
cmumyme docmamouHo xopouio 3mo edonbunu. Ckopee, no0zomoska céa3aHa
6bL1a UMEHHO ¢ AdBOKAMCMBOM, M. €. ¢ NOHUMAHUEM BHYMPEHHEL CIMpPyKmypbl
U Uepapxuu naaamol. 3mo me 60Npocbl, KOMOPbLM OHU [Komuccus] ydenau 6onee
NpUcmMaibHoe 6HUMAHUE, NOMOMY YMO OHU CYUMATW, ecil KBAMUPUUUPOBAHHDLLL
10pUCM He 3HAem B0NPOCO8 OMPACEBbIX, OH MONEM OMKPbIMb 3AKOH, NPOYUMAMD
U NOHAMb, YMO MAM HANUCAHO, A eC/lU OH He NOHUMAEM Cymu mozo, 4mo oH de-
aaem, KAk HyxcHo ¢ dosepumenem obuambca, mo 3auem oH udem myda (aBOKar,
CaHKT-IleTep6ypr).

K cHMBOJaM PYTrOro Pofa MOXXHO OTHECTH CIeIPUIECKYI0 OJeXIY,
KOTOPYIO HOCST IIpeJCTaBUTEIN MPodeCcCHOHATHHOM I'PYIIIL. B eBpo-
TeHCKUX CTPaHaX C [PeBHUMMU TPAAUIUSIMU IIPUHA/IJIEKHOCTD K a/IBO-
KaTaM 9acTo IIofYepKHUBaeTcs B ofexie. Harrpumep, aJBOKaThI BO PpaH-
IIUY IO CHUX IIOp HaJeBalOT B CyJe6HOe 3aceJjaHUe YEPHYI0 MAaHTHIO,
YTO IIOBEJIOCH ellle C TeX 0P, KOrAa UX IpodeccHs HOCHIA CaKPaTbHBIH
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XapakTep, He CIYYaiHO YHC/IO IYTOBUIL HA MAaHTHHW PaBHO TPUAIATH
TPeM, UTO COOTBETCTBYET BO3pacTy XpUcTa. IIOMHUMO MaHTHU HOCST-
cs 6enble 6PBDKH, a TI0 TOPKECTBEHHBIM CIy4YasiM U 6ejlble TepYaTKH.
Ocobas mamnouka (la toque) BeImIa 13 YIIOTpe6IeHU. B 32Ty TAKUX
HEeYMECTHBIX B 3II0XY PhIHKa KOCTIOMOB IIPUBOJUTCS JOBOJ, O PABEHCTBE:
HUKTO He MOXXeT BBIJe/ISITh ce6s1 U3 coob1IecTBa ZOPOTMMY KOCTIOMaMH,
yacaMU U IIPOYUMHU aKceccyapaMu. EZWHCTBEHHBIM HCKIIOYeHHEM SIB-
JseTCsl MeX0oBas HalllMBKa Ha IIedye, KOTOPasl BBIJe/NseT apIKCKUX aJl-
BOKATOB U3 YHCIA APYrux'. CXOLHBIM 06pa3oM paboTaeT CIleliaabHas
mrenkoBas MaHTH (silk gown) koponeBckoro afgBokara (Queen’s Counsel)
B Bestmko6puTaHuu. ECTU 06BIYHBIHM 6appHCTep Ha MPOLECC TPUXOIUT
B IIPOCTOM MaHTHH U ITapHKe, TO LIIeJIKOBasi MAaHTUS SODKHA BBIIENATD
BBICIIYIO KacTy. Kak IpaBHIIO, ee IIPeCTABUTENIH ITONyYaloT Hauboree
CJIOXHBIE [lefIa, a UX OIIaTa COOTBETCTBEHH, BHIIIE CTABOK OGBIYHBIX
6appuctepos [lossa, Jullien, 2013].

B coBpeMeHHOM POCCUHCKON aZiBOKaType JoJIroe BpeMs He GbLIO I10-
IO6HBIX MapKepoB mpodeCcCrH, HO CYIeCTBOBaIa MTOTPE6HOCTH BO BHE-
LIIHUX aTpubyTax craTyca, KOTOpbIe 6bI OTAESIN afBOKaTa OT APYTUX
IIpeCcTaBUTENEH B CyZe6HOM ITpoliecce. B UTore 3Ta HOTPe6HOCTH BBLIU-
Jach B CO3JaHMe CIIeIHaIbHOI0 HarpyAHOTO 3HaKa POCCUMCKOTO aJBo-
KaTa, KOTOPbIH 6L YTBEPXK/IeH B atipese 2015 I. Ha VII BcepocCHUICKOM
che3ie afBOKaTOB. Ha 3HaKe M306paXkeH «CTOJII 3aKOHa» — KOJIOHHA,
yBeHUYaHHasI UMIIEPATOPCKOM KOPOHOM, Ha KOJOHHE IPSIMOYTOJIbHBIMN
LUIUTOK C HAAIIUCHIO «3AKOHB». KOJTOHHY 06paMJISIET OBaJbHBIN BEHOK
U3 IyOOBBIX U JIAaBPOBHIX BeTBEH, KOHITbI KOTOPBIX BHU3Y IlepeBI3aHbI
JeHTOM ¢ 6aHTOM?. IIpMeyYaTe/lbHA CBSA3b 3TOTO aTpUbyTa ¢ HCTOpUeH
podeccuu: OH IOYTH IIOTHOCTHIO BOCIIPOM3BOAUT HATPYAHBIN 3HAK JI0-
PEeBOIIOLIMOHHOTO IIPUCSHOTO IIOBEPEHHOT0, KOTOPBIY TOT 06513aH GBI
HOCHUTbH CJIeBa B eTIHIe CBoero ppaka [ByluiMaHoB, 2015].

B psifile perMOHAIBHBIX ITAJIAT IIPeJyCMOTPeH HarpyaHbIH 3Hak «Ilo-
YeTHBIH aJBOKaT», KOTOPHII Bpy4YaeTcs alBOKaTaM C IIPOJOIKUTENID-
HBIM CTaXKeM PaboThI, BHECIIMM BKJIAaJ B pa3BUTHeE aJBOKATy PbI peTHOHA
U MMeIOINM 6e3yIIPeYHYIo penyTanuo. Takue 3HaKU OTININSI GOPMU-
PYIOT IIPECTHIX OT/ETHHOr0 aABOKATa B PAaMKaX JIOKaJIbHOTOo IpodeccHo-
HaJIBHOIO COObIIeCTBa.

1  CYuTaercs, YTO TAKYIO HAIIVMBKY BBEJ B MOAY afBoKaT JIromoBuka X VI Maie-
urep6, KOTOPBIM TEM CAMBIM ITOKa3bIBAJ TPAYP IIOCIE Ka3HU CBOETO BBICOKO-
ToCTaBIeHHOro KianeHTa. CM.: Assor C. Pourquoi les avocats portent-ils une
robe? («IToyeMy amBOKaThl HOCAT MaHTUU?»). (http://www.lepoint.fr/art-de-
vivre/pourquoi-les-avocats-portent-ils-une-robe-01-11-2015-1978587_4.php).

2 BecTHUK ®efiepaTbHOM AIATHI ALBOKATOB Pd (2015). N2 2 (49) (http://www.fparf.
ru/upload/iblock/7b7/7b73505{7bfbo288d2a52f8f93a2b4ee. pdf)
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JIna MeHa nokazamenem penymayuoHH0z0 XapaKmepa a8aa10mca 6ce-makKu Hazpa-
Jbi Adsokamckoil hanamol. 19 MeHA MO 8AXHO, NOMoOMY Ymo haaama eudum,
Kmo umo denaem, u écezda smo ommeuaem. (aABOKaT, CAHKT-IIeTep6ypr).

B OPEBOIIOIOHHOE BpeMsl OIpefeIeHHbIM MapkepoMm mpodeccuu
65611 ¢ppak. I3BeCTHBIN aBOKAT TOro0 Iteproga Hukonai KapabueBCKMH
B CBOMX BOCIIOMHWHAHHSIX O BCTYIIEHUHM B KOPIOPAIlHMIO OTMeYaeT:
«51 He XOIWJI CIIPaBISTHCS O CyAbOe IoJaHHOTO MHOIO B COBET IIpoIire-
HY S, HO HCIIOBOJIb HAYaJI, OJHAKO, IPUHUMATh MePHI TOMY, YTO6BI Moe
HOBOe odHUITHATBHOE IIOJI0KEeHMEe He 3aCTUII0 MeHS BpacIuioX. IIpex e
BCero s IpHUo6pesl B TOCTHHOM JBOPE JOBOJBHO BHYIIMUTEIBHBIX Pa3Me-
poB mmoptdes, KpoMe TOro, 5 3akasai cebe Gppak y mopTHOro c KazaHCKOH
yruibl. S moHUMad, 94to 6e3 ¢ppaka u 6e3 moptdens ajBokaTa He 6GbIBa-
eT». [KapabueBckui, 1902, p. 28].

Eciu Jxe TOBOPUTSH 06 ofex /e, XapaKTePHOH J/IsI COBPeMEeHHOMH IIpo-
deccuny, To oHa 6yZEeT B OCHOBHBIX YepTaX BOCIPOU3BOJUTH J€I0BOM
CTHJIb, KOTOPHIM MaJjo YeM OTIMYaeT OT CTHJIS ONEXIbI IPYTUX IOpU-
CTOB': XOPOIIHMH U ZOPOTOM KOCTIOM, OYKH B POTOBOM OITpaBe, KOXKaHbIH
noptdenb, KadecTBeHHas: 06yBb. OJHAKO pelyTalys agBoKaTa CKIa-
IObIBaeTCs Ha MHAWBU/YAJIbHOM YPOBHE, IIO3TOMY 9acTO BaXXHYIO POJIb
HAYMHAIOT UrpaTh MeJIKYe, HO 3alIOMUHAONINECS IITPUXHU B OJEX]e,
obpamaromiyie Ha ce6s BHUMAaHMe JeTany. Harrpumep, Y HEKOTOPBIX aji-
BOKAaTOB, 0COOEHHO K3 CTaplIero MOKOJIeHHU S, 3TO 6yieT TPoCTh, 6abouka,
IIeMHBIY IUIATOK MY 6pocKas MamuHa. sl COTPYAHUKA IOpUgde-
CKO¥ GUPMBI ITOZO6HBIE IeTaIu BCTPEYAI0TCSI PeXe, IOCKOIBKY peryTa-
LY BRICTPAUBaeTCs BOKPYT GUPMBI, a He KOHKPETHOTO YeIoBeKa.

JpyruM OTIIMYUTETHHBIM MapKePOM aBOKATA SIBIISIETCS YAOCTOBEpe-
HUe TOCyapCTBEHHOro 06pasiia, KOTOpoe BBIIAeTCS MECTHBIM OPTaHOM
ocTunuy. B Hem nomumo dpotorpadru u paMUINM aJBOKATa yKa3bIBa-
eTcsl HOMep B peecTpe perHOHAIBHOM ajaaTel. CaM GakT BBIZAYU STOTO
YVAOCTOBEpEHUS YaCcTO BbI3bIBaeT aCCOIIMATUBHYIO IyTaHUILY Y O6BIBa-
TeJIsI, TOCKOJIBbKY TaKOM JOKYMEHT O6BIYHO YKa3bIBaeT Ha FOCYAapCTBEH-
HYI0 CITyk6Y, a He Ha I'PaXXJaHCKYI0 Ipodeccuio. Kak BCIIOMUHAJ CTapo-
JKHJI MOCKOBCKOM a/1BOKaTy pbI l'eHHanpi I11apoB: «SI CTAIKMBAICS MHOTO
Pa3 C CUTyallusIMU, KOTa KJIHEeHTHI, 0cO6eHHO MHOCTPaHHbIE, IIPOCHIIN
MeHS ITI0Ka3aTh JIUIEH3UI0. Moe yIoCTOBepeHMe YWieHa KOJJIETHH a/IBO-
KaTOB BHI3BIBAJIO HEJOYMeHNe, 1 MHe TOBOPHJIN: YIOCTOBepeHYe 6bIBaeT
Y HONMUIIEMCKUX, Y COTPYZHUKOB YaCTHOTO CBICKA, a Y BacC IODKHA GBITH

1 B HEKOTOPBIX apGUTPaXHBIX Cy/laX TPeGOBaHUS K [IeJIOBOMY CTHIIIO OIEX /b
YCTaHOBJIEHBI HA YPOBHE BHYTPEHHUX IIPAaBUJI: MaKCHMaJIbHO JOINYCTHUMBI-
MU SIBJISIIOTCS KOPOTKHe PyKaBa MJIM OTCYTCTBHe raJcTyKa JeToM. CM.: Bagu-
MOB B. B CyZ 3amIpenialoT IPpUXOZUTH B IopTax. Legal. Report (https: //legal.
report/article/04052016/v-sud-zaprecshayut-prihodit-v-shortah).
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JIUIIeH3Us], TPaBUIBHO 0pOpMIIEHHAs, C TeYaThio» [[[1apos, 2011, c. 153].
VTpaTa WM IpUBefieHHe B HETOJHOCTb 3TOT0 CIMBOJIA IIPOGECCHI MO-
JKeT CTaTh Jajke IOBOAOM /I UCIIUILUIMHAPHOI'O B3bICKAaHMSI.

Kpome ToTO, ponb MaeHTUHUKATOpA BHITIOTHSET TaKoH crreruduyde-
CKUI aTpUbyT aJBOKaTCKOM ITpodeccuy, KaK opIep Ha BeIeHUe Iea.
OH IpexcTaBiasieT co60¥ HeGOJNBLIOro pasMepa JHCT, pasfeleHHBIN
Ha JBe YaCcTHU: KOPELIOK U CO6CTBEHHO opep, 06a 3aIIOIHAIOTCS O U-
HaKOBO U cofep)kaT MHGOPMAIIUIO O HOBEPHUTEeNE, CYTH IOPyUYeHHU,
PeKBH3MTaX cornauleHus. IIpaBas 4acTh OTPHIBAETCS U IIOJAETCA B CY/[,
(1M IpaBOOXpaHUTEIbHBIE OPTraHbI), KOPELIOK OCTAeTCs A OTYETHO-
ctu. Eciiu B YyTOJIOBHOM IIpoliecce OpZep TpebyeTcs B 06s13aTeIbHOM IT0-
psAnKe U 6e3 Hero afiBOKaT He MOXET Y4acTBOBATH B JieJie, TO C IPaKJaH-
CKHUM U ap6UTPaXKHBIM IIPOLIECCOM CUTYAIlUs MHASA. B rpakZaHCKOM
Ipoliecce opzep AeHCTBYeT HapsiLy C JOBEPEHHOCTBHIO U HEO6XOAUM
TOJIBKO JIJISI BRICTYIIJIEHUS B 3aCeJJaHUHY, a B ap6UTPaXKHOM IIpoIiecce
IIpeIbsiBIeHYe OpAepa Booblle He IIpeyCMOTPeHO. MeX Iy TeM MHOT'He
aJBOKAaTCKUe IaIaThl TPEGYIOT OT CBOMX aTBOKATOB IIPEBSABIATH OPAED
U B 3TUX CIyYasiX, B TOM YHCJIe JJIs1 TOT0, YTO6HI II0Ka3aTh CBOE OTINYHe
OT APYTHUX I0PUCTOB'. KpoMme TOT0, Opfiep UMeeT ellje 3HaYeHHUe JOKYMeH-

108 Ta GMHAHCOBOH OTYETHOCTH.

Taxoke 60JIbIIOe 3HAYEHME NMeeT UCTOPHUYEeCKas IPEeEMCTBEHHOCTb.
3ajelicTBOBaHHE MCTOPHUH YacTO CTAHOBUTCS CIIOCO60M BBICTPAVBAHUS
COLIMaIbHOM UIEHTUYHOCTH B COO6IIECTBAX, YTO XOPOLIO IT0OKa3aHO, Ha-
IIpUMep, B UCCIeIOBAHUY POCCUUCKUX «MaJIbIX TOPOJOB» [[[aBIIOTKUH,
IOmuH, 2015). CoBpeMeHHbBIEe aIBOKAThI YacTO IIOAYEPKUBAIOT CBOIO CBA3b
C IOPeBOTIOLIMOHHON alBOKaTy PO M CYUTAIOT TOUKOM OoTCcUeTa AJIsI HC-
TOpuH mpodeccuu mMpuHITHe CyLe6HBIX YCTABOB B 1864 I. B 3TOM I11a-
He, Ipuo6peTas CTaTyc afiBOKATa, 4YeJI0BeK He IIPOCTO IOIyYaeT ZOCTYII
K mpodeccru, OH aBTOMAaTHUYeCKH BIUCHIBAET Ce6sI B ICTOPUIO.

C mouKu 3peHUa IMUYECKUX NPABUIL, € MOUKU 3PEHUS OMHOUEHUA K Npodeccul, Ko-
mopoe 6bL10 do pesontoyuu, 4 dymato, 4umo Hy#HO pagHampca. ITomomy umo mozda

1 Hampumep, B pellleHUHU COBeTa AJBOKATCKOM ITaJaThl pecybIuKy TaTapcTaH
0TMEYaeTCs, YTO «MMEIOT MEeCTO CJIy4YaM, KOrZa aJBOKaThI, IIPX BHIIIOJTHEHUU
TIOpy4YeHUHN B IPaXkJaHCKOM, aJMUHUCTPAaTUBHOM CYZOIIPOHU3BOJICTBE, B ap-
6UTPAXKHOM CYIe, CBOU IIOTHOMOYHUS IIOATBEPKIAIOT JUIID JOBEPEHHOCTHIO,
He IIPeJCTaBIIsIsI OpAep aJBOKATCKOro 06pa3oBaHusl. IIpy 3TOM ZOBEPEHHOCTh
BBIJIAETCSI a[BOKATY KaK QU3NIECKOMY JIHILY, & He WIeHY a[BOKaTCKOro 06pa3o-
BaHHUS. TaKoe II0JI0XKeHYe HeJOITYCTUMO. Ha CeronHSIITHUY JeHb I0pUIUYecKast
IIOMOILIB IPpaXkJaHaM M IOPUAUYECKUM JIMIIAaM OKa3bIBAaeTCs He TOJBKO aJBO-
KaTaM¥, HO U JPYTUMU JTHUIJAMH, BBIAIOIIUMU cebsl 32 a/JBOKATOB» (PellleHre
0T 17.02.2011 «O6 0pOpMIEHUY IOTHOMOYHU M aJBOKATOB IIPU BBITIOTHEHU Y CBOUX
podeCcCUOHATBHBIX 06513aHHOCTE).
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delicmeumentHo 6bi.1a haeada adeokamos, Komopble 30a.U 04eHb BbICOKUE NPogec-
CUOHAIbHbLE IMudecKue cmandapmol (afBoKaT, MOCKBa).

JPYTHUM BaXKHBIM CHUMBOJIOM, KOTOPBHIE BHOCHUT BKJIA], B pOPMUPOBaHUE
UIEHTUIHOCTHY, ABIAETCSA TPOPeCcCHOHATBHBIN IIPasgHUK. IIOCKOIbKY
1060 Mpa3THUK 3HAMEHYyeT c060¥ BBIXOJ, 32 pAMKU ITOBCETHEBHOCTH,
OH II03BOJISIET IIPOSIBUTHCS TEM CBSI3SIM U OOIIMM LIEHHOCTSIM MEXIY
YIeHaMU IPYIIIbI, KOTOPbIE B O6BIYHBIE JHU HE 0CO3HAIOTCS U He IIPOTro-
BapHBaloTCsa. Kak moKasas B CBOeM MCCIeIoBaHUM Y. YOPHEP, B HAaN60JIb-
el CTeNeH! XUTETHU IHKU-CUTH OIYTIIHN cebs TOpOXKaHAMMU B X0OJie
IIOATOTOBKH U IIpa3fHOBAHUS TPEXCOTIETHS CBOEro ropoaka. B Poccuu
Y aIBOKATOB CYIIIECTBYET CBOM IpodeCcCHOHATbHBIN MPa3THUK JIeHb afi-
BOKAaTa, KOTOPBIM MPUXOAUTCA Ha 31 Masl, Koraa 6511 noamnucaH depe-
PaJIBHBIN 3aKOH 06 a/JBOKATCKOM JesITeTbHOCTH U afBOKaType 2002 T.
DTOT IIpa3fHUK BBeJleH Che30M aiBOKATOB B 2005 I. KaK pas C LieJbI0
YKpeIUIeHUs aiBOKaTCKOT0 COOBIIeCTBa, IpUYeM OH He SIBISeTCs 0du-
IIHaJbHBIM IOCYJAapCTBEHHBIM IIpa3fHUKOM. B 1iejioM, KakK Imokasasa
aHanu3 oQUITHATbHBIX CTPAHUIL IAJIaT B UHTEpHeTe, [JeHb aJBOKaTa OT-
MeYaeTCs II0OYTH BO BCeX a/IBOKATCKUX I1ajlaTaX. B 3TOM CMbIC/Ie ITpHUMe-
4JaTeIbHO CpaBHEHUeE C 061I1M JIHEM I0PHCTA, BBeJIeHHBIM B 2008 T. yiKe
Ha rocylapCTBEHHOM YPOBHE, HO OKa3aBIIMMCS II0YTH He BOCTPe60BaH-
HBIM BBU/LY Pa3MBITOCTH Cy6BEKTa JAHHOTO ITPa3fHUKA. DTO HATJISITHO
IEMOHCTPHUPYET, YTO eI HA IOPUAHNYECKas TpodeCcCus Ha JTaHHBIHA MO-
MEHT TaK U He CJIOXKUJIach B POCCHHU, OHA pacafaeTcCs Ha psaji OTAeIbHBIX
mpodeccui, IIpeCTaBUTENH KOTOPHIX OTMEYAIOT CBOM KOPIIOPATUBHBIE
IpasfgHUKH.

3akiarodyeHHe

AnBokaTcKasg mpodeccus TeHeTUYeCKU CBS3aHa C CYAe6HOM CUCTeMOM
U He MOXeT He TpaHCHOPMHUPOBATHCA BCIe, 3a Hell. II09TOMY C HEYKJIOH-
HO BO3pAaCTaIoIIeH POIbi0 MUCHbMEHHOTO Havaia B CyAe6HOM mpoliiecce
BO3pacTaeT 06beM paboTHI afBOKATA C JOKYMeHTaMu. OZHAaKO, HECMO-
TPSI HA 3TU 06CTOSTENIBCTBA, KBUHTICCEHIIWEH aflBOKATCKOTO TPYAa,
ero TBOPYECKOH COCTaBISIIONIEN IBIseTCS YCTHas paboTa. XOTs OHA 3a-
HUMaeT MEHBIIYI0 YacTh paboyero BpeMeHU, MMEHHO 3a CYeT YCTHOTO
KOHCY/IBTUPOBAaHUS KJIWEHTOB U BBHICTYIUIEHUH B cyZe GOPpMHUPYIOTCS
OT/IINYUSA aJBOKATOB OT APYTHUX IOPUCTOB, pabOTAIONIUX C Gymaramu (ciie-
ZIOBaTeIb WIH I0PUCT-UHXAYC). OHAKO B CPABHEHUH C IPYTHUMU CyHe6-
HBIMU IIPeICTABUTEIIMU OTIMYMS YKe He TaKk 3aMeTHbBL. Kak mpaBuIo,
I O6BIBaTeNIed rpaHUIla MEXAY aZBOKaTaMU KakK IpodeCcCHOHAIb-
HOM TPYHIIOH U IPYTUMHU KaTETOPUSIMU JUTUTATOPOB OYEHb Pa3MBbl-
Ta. JIIs1 caMUX ITPOodeCCUOHANTBHBIX CYyeOHBIX IIpeIcTaBUTeNe, 6yab
TO a/{BOKAThI WJIN He-aJBOKATHI, PA3IUYHs Ha YPOBHE MPAKTUIECKOH
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JesITeJIbHOCTU TaK)Ke He BIIOJIHe OYEeBUHBI, UTO 3aCTaB/seT TOBOPUTH
CylLleCTBOBaHUH COO6IIECTBA IIPAaKTHKH Ha TOM YPOBHE.

Kauecmao ycayz, ecau cpagHums adeokama u opucma, He BUNY PASHUUDL.
ITomomy umo bl ce20dHa adsokam, 3a8mpa no mem UAU UHbIM NPUYUHAM 6bl
pewunu npekpamums cmamyc adsokama u menepb pabomaeme kaxk npednpuru-
mamenv. Y eac umo IQ ynan cpasy? Bvl cmanu Xymce pazobupamnsca 8 3aKoHax? Smo
He mak. (aZBOKAaT, Bragumup).

OpHako A1t popMHUPOBaHUS ITPOGECCUOHATHHOM UASHTUYHOCTH afi-
BOKAaTOB leMapKaIllMOHHBbIE JUHUU KpaliHe Ba)KHbI. TOIBKO UJIEHCTBO
B eITUHOM IpodeCcCHoHaTbHOIM aCCOIIUALIH He [ieIaeT UX COO6IIeCTBOM,
3TO JHLIb KapKac, Heo6XoZuMa ele UAeHTUPUKAIUS KaXKJOr0 ero
YjeHa C HaJJIMYHOCTHOM OBIIHOCTHIO0. Takas UAeHTUPUKAIMS MOXKET
IIPOSIBJISITHCS HA YPOBHE OJ€XIbI M aKCEeCCYapoB, B IPodeCCHOHATFHOM
JKaproHe U TeJeCHBIX MPaKTUKaX, B IPOPeCCHOHATbHBIX IIPa3qHHUKAX,
B 06IIMX aBTOPUTETAX, KOTOPHIX MOXHO 6paTh 3a 06pas3Iibl A IOApa-
JKaHUS. Bce 9TH, Ha MEPBBIH B3IJIA], TPHBHUAIBHbIE J€TAMU MTO3BOISIOT
aJ[BOKATy IIOYYBCTBOBATh Ce6sI YaCTUYKOM Yero-To GOJBIIEro, YeM OH
cam, — mpodecCru, KOTOpast BOSHUKIIA 33/I0JITO IO HETO U 6YIET ITPOIOI-
JKaTh CYILeCTBOBATH II0CJIE HETO.
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